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73-2-24 WATER AND IRRIGATION 
73-2-24. Repealed. 
Repeals. - Laws 1988, ch. 3, § 268 repeals 
§ 73-2-24, as enacted by Laws 1985, ch. 172, 
§ 7, exempting dedicated flood control mill 
levies from the provisions of§ 59-5-111, effec-
tive February 9, 1988. 
Laws 1988, ch. 169, § 66 also repeals 
§ 73-2-24, effective April 25, 1988. 
Retrospective Operation. - Laws 1988, 
ch. 3, § 269 provides that the act "has retro-
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Manner of acquiring water 
Rights to the use of the unappropriated public waters in this state may be 
acquired only as provided in this title. No appropriation of water may be made 
and no rights to the use thereof initiated and no notice of intent to appropriate 
shall be recognized except application for such appropriation first be made to 
the state engineer in the manner hereinafter provided, and not otherwise. The 
appropriation must be for some useful and beneficial purpose, and, as between 
appropriators, the one first in time shall be first in rights; provided, that when 
a use designated by an application to appropriate any of the unappropriated 
waters of the state would materially interfere with a more beneficial use of 
such water, the application shall be dealt with as provided in Section 73-3-8. 
No right to the use of water either appropriated or unappropriated can be 
acquired by adverse use or adverse possession. 
History: L. 1919, ch. 67, § 41; R.S. 1933, 
100-3-1; L. 1935, ch. 105, § 1; 1939, ch. 111, 
§ 1; C. 1943, 100-3-1. 
Compiler's Notes. This section was R.S. 
1898, § 1261; Comp. Laws 1907, § 1288x5. 
Cross-References. - Adverse possession 
generally, § 78-12-7 et seq. 
Reservation of water rights, Utah Const., 
Art. XVII. 
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Waters subject to appropriation. 
-Public lands, waters in or on. 
-Runoff, waste and seepage waters. 
-Spring waters. 
What law governs. 
Who may be an appropriator. 
In general. 
The early history of Utah's water laws is 
given in Little Cottonwood Water Co. v. 
Kimball, 76 Utah 243, 289 P. 116 (1930). 
The origin and history of the law of appropri-
ation of water in the West, and its adoption in 
this state, is traced in Moyle v. Salt Lake City, 
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111 Utah 201, 176 P.2d 882 (1947), in which it 
was stated that riparian rights have never 
been recognized in Utah. 
Adverse use or adverse possession. 
It is more probable that right by adverse use 
may be acquired by parties on upper portions 
of stream than by parties below, but presump-
tion is against acquisition of title in any such 
manner. Spring Creek Irrigation Co. v. 
Zollinger, 58 Utah 90, 197 P. 737 (1921). 
Notwithstanding this and next succeeding 
section, as between private claimants, water 
rights can be acquired by adverse use, and pos-
session. Hammond v. Johnson, 94 Utah 20, 66 
P.2d 894 (1937). 
Where all Supreme Court decided was that 
plaintiff had established title by adverse pos-
session to waters of a spring, good as against 
that of defendants, such decision did not bar, or 
affect, any rights that state or any person not a 
party or claiming under a party had or could 
assert in or to such waters. Hammond v. John-
son, 94 Utah 35, 75 P.2d 164 (1938). 
Under our statutes prior to 1903, when the 
provisions providing for the exclusive method 
of appropriating water were adopted, title 
could be acquired by adverse use. Wellsville E. 
Field Irrigation Co. v. Lindsay Land & Live-
stock Co., 104 Utah 448, 137 P.2d 634 (1943). 
Title could between 1903 and 1939 be ac-
quired by adverse possession. Implicit in this 
holding is the holding that adverse use will not 
work a statutory forfeiture. Wellsville E. Field 
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Irrigation Co. v. Lindsay Land & Livestock 
Co., 104 Utah 448, 137 P.2d 634 (1943). 
The person asserting title by adverse use has 
the burden of proving it. There is a presump-
tion against such acquisition of title. Wellsville 
E. Field Irrigation Co. v. Lindsay Land & Live-
stock Co., 104 Utah 448, 137 P.2d 634 (1943) 
(citing prior Utah cases and text writers on 
waters). 
Even prior to 1939 amendment to this sec-
tion prohibiting acquisition of right to use ap-
propriated waters by adverse possession, right 
to spring water could not be obtained by ad-
verse use unless there had been valid appropri-
ation of the water. Smith v. Sanders, 112 Utah 
517, 189 P.2d 701 (1948), interpreting 
Wellsville E. Field Irrigation Co. v. Lindsay 
Land & Livestock Co., 104 Utah 448, 137 P.2d 
634 (1943). 
Since 1939, a water right cannot be initiated 
nor acquired by adverse possession and use in 
this state. Jackson v. Spanish Fork W. Field 
Irrigation Co., 119 Utah 19, 223 P.2d 827 
(1950). 
Successful quiet title action by adverse user 
of water right does not initiate the right in the 
user, but vindicates the right initiated by the 
seven years of adverse use. Jackson v. Spanish 
Fork W. Field Irrigation Co.;119 Utah 19, 223 
P.2d 827 (1950). 
For a discussion of the concepts of abandon-
ment and forfeiture of water rights and also 
the distinction between abandonment and for-
feiture of water rights and loss of rights to an-
other by prescription or adverse use and the 
requirements for and proof of a water right by 
adverse use, see In re Drainage Area of Bear 
River, 12 Utah 2d 1, 361 P.2d 407 (1961). 
In a statutory suit for the general determina-
tion of water rights there was sufficient evi-
dence of adverse use to support an award of 
water rights made by the state engineer where 
the party asserting adverse use established at 
least seven years' continuous, uninterrupted, 
hostile, notorious, adverse enjoyment which 
was asserted under a claim of title with the 
knowledge and acquiescence of the person hav-
ing the prior right and the adverse use was 
established during a period prior to 1939. In re 
Use of Water within Drainage Area of Green 
River, 12 Utah 2d 102, 363 P.2d 199 (1961). 
-Elements. 
Diversion of water from creek by plaintiff at 
point below defendant's diversion facility was 
not adverse to defendant. Clark v. North 
Cottonwood Irrigation & Water Co., 79 Utah 
425, 11 P.2d 300 (1932). 
Uncontradicted evidence of sixty years of un-
interrupted use is sufficient to show acquisi-
tion of title by adverse use. Wellsville E. Field 
Irrigation Co. v. Lindsay Land & Livestock 
Co., 104 Utah 448, 137 P.2d 634 (1943). 
The question as to what constitutes open, no-
torious, continuous and uninterrupted adverse 
use under claim of right was discussed at 
length, and it was held that it was not neces-
sary to bring the fact of adverse use home to 
the owner as long as the use was open, notori-
ous, and under a claim of right under such cir-
cumstances that the owner could have discov-
ered the use by being alert. It is sufficient if 
the use was open in the sense that plaintiff had 
the opportunity to discover it (citing as author-
ity Utah Power & Light Co. v. Richmond Irri-
gation Co., 79 Utah 602, 12 P.2d 357 (1932), 
and Weil, Water Rights in the Western States, 
§ 585). Wellsville E. Field Irrigation Co. v. 
Lindsay Land & Livestock Co., 104 Utah 448, 
137 P.2d 634 (1943). 
Applicability of section. 
This section and § 73-3-2 have no reference 
to water rights that have passed to private 
ownership until they have been abandoned and 
have thereby reverted to the public. Hammond 
v. Johnson, 94 Utah 20, 66 P.2d 894 (1937), 
rehearing denied, 94 Utah 35, 75 P.2d 164 
(1938). 
Beneficial purpose. 
In case decided before limiting phrase, "and 
not otherwise," was contained in this section, it 
was held that right to use of water in Utah has 
always depended upon whether person claim-
ing water applied it to beneficial use, and no-
tice and record required by statute was merely 
prima facie evidence of facts recited therein, 
namely, that he was applying water to some 
beneficial use; any person, however, who actu-
ally used water for useful or beneficial purpose 
acquired right to take water so used as against 
all subsequent claimants, regardless of 
whether user had posted notices or not. Patter-
son v. Ryan, 37 Utah 410, 108 P. 1118 (1910). 
42 
Under this section, an appropriation of water 
cannot be made for the irrigation of unsur-
veyed, unenclosed, and unoccupied public do-
main of the United States for the sole produc-
tion of food for wild water fowl, since to effect a 
valid appropriation of water the beneficial use 
must be one that inures to the exclusive bene-
fit of the appropriator subject to his complete 
control. Lake Shore Duck Club v. Lake View 
Duck Club, 50 Utah 76, 166 P. 309, L.R.A. 
1918B 620 (1917). 
Right of control exercised by virtue of 
§ 10-8-16, giving city power to control water 
and watercourses, did not give city any propri-
etary right to use of such waters, since benefi-
cial use is measure of all rights to use of water. 
Mt. Olivet Cemetery Ass'n v. Salt Lake City, 
65 Utah 193, 235 P. 876 (1925). 
Beneficial use is the basis, the measure, and 
the limit of all rights to the use of water in this 
state. McNaughton v. Eaton, 121 Utah 394, 
242 P.2d 570 (1952). 
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No one can acquire the right to use more 
water than is necessary, with reasonable effi-
ciency, to satisfy his beneficial requirements. 
McNaughton v. Eaton, 121 Utah 394,242 P.2d 
570 (1952). 
Easements. 
Where person appropriated source of water, 
either on surface of or under public lands, that 
person and his successors acquired easement 
and right to take and use water from that 
source to extent indicated by original appropri-
ation; a private owner who subsequently ac-
quired land on which source of water was lo-
cated took such land burdened with the ease-
ment, and that easement carried with it such 
rights of ingress and egress by first appropria-
tor as were necessary to easement's proper en-
joyment. Sullivan v. Northern Spy Mining Co., 
11 Utah 438, 40 P. 709, 30 L.R.A. 186 (1895). 
As to sufficiency of evidence to establish 
easement by implied grant for conveyance of 
water from spring through pipeline, see Smith 
v. Sanders, 112 Utah 517,189 P.2d 701 (1948). 
Interruptions in adverse use. 
An interruption once during the entire pre-
scriptive period is sufficient to prevent the ac-
quisition of title by adverse use if the interrup-
tion is made under such circumstances as to 
reassert ownership of the water right. Gener-
ally the same elements must be present to con-
stitute an interruption as would be required to 
start the running of the prescriptive period, 
that is, the interruption must be open, notori-
ous and under claim of right, and it must be 
adverse to the claim of the adverse user. 
Wellsville E. Field Irrigation Co. v. Lindsay 
Land & Livestock Co., 104 Utah 448, 137 P.2d 
634 (1943). 
In the usual case adverse use is made by vir-
tue of a diversion that interferes with the use 
of water by a downstream appropriator or ri-
parian owner by actually depriving him of an 
opportunity to divert the water to the use of 
which he claims a right. Use of water by one 
whose point of diversion is located below the 
headgate of another, however, will seldom be 
adverse to the upstream claimant, for the rea-
son that the latter is not thereby prevented 
from diverting water. Wellsville E. Field Irri-
gation Co. v. Lindsay Land & Livestock Co., 
104 Utah 448, 137 P.2d 634 (1943). 
Manner of appropriation. 
For valid appropriation of water, there must 
be intent to apply it to some beneficial use, a 
diversion from natural channel by means of 
ditch, canal, or other structure, and application 
of it within reasonable time to some useful in-
dustry. Sowards v. Meagher, 37 Utah 212, 108 
P. 1112 (1910). 
In action between cemetery and city for de-
termination of water rights, city could not ob-
ject to claim of cemetery on ground that appli-
cation with state engineer had not been filed 
where city had filed none, and cemetery's ap-
propriation, being prior in time, prevailed. Mt. 
Olivet Cemetery Ass'n v. Salt Lake City, 65 
Utah 193, 235 P. 876 (1925). 
In absence of a superior right, cemetery asso-
ciation, which actually diverted water from 
certain source and used it for necessary and 
beneficial irrigation of its grounds without in-
terruption or interference and with intent to 
appropriate it, acquired legal right to water 
thus diverted and used, limited in quantity to 
its necessities. Mt. Olivet Cemetery Ass'n v. 
Salt Lake City, 65 Utah 193, 235 P. 876 (1925). 
Method of acquiring any rights to the unap-
propriated public waters of the state is limited 
to the method or means prescribed in this act. 
Deseret Livestock Co. v. Hooppiania, 66 Utah 
25, 239 P. 479 (1925). 
In order to acquire legal right to use of 
water, claimant must show that it was public 
water, subject to appropriation, and that he 
complied with statutory provisions relating to 
its appropriation. Torsak v. Rukavina, 67 Utah 
166, 246 P. 367 (1926). 
Essentials of valid appropriation of water 
consist of an intent to appropriate and use, 
however manifested, an actual diversion of 
water, and application of a definite quantity of 
water to a useful and beneficial purpose. Boun-
tiful City v. De Luca, 77 Utah 107, 292 P. 194, 
72 A.L.R. 657 (1930); Wrathall v. Johnson, 86 
Utah 50, 40 P.2d 755 (1935). 
An appropriation is the act of turning, set-
ting aside, taking possession of or applying to a 
particular use a definitely ascertained quan-
tity of water to a particular and beneficial pur-
pose. Wrathall v. Johnson, 86 Utah 50, 40 P.2d 
755 (1935). 
Right appropriator obtains is a limitation on 
public use, and it must be exercised by a statu-
tory appropriation since the enactment of this 
statute, or by a diversion from its natural 
channel prior to the enactment of the statute. 
Adams v. Portage Irrigation, Reservoir & 
Power Co., 95 Utah 1, 72 P.2d 648 (1937). 
Since 1903, the method for appropriation of 
unappropriated water has been prescribed by 
statute, and it has been consistently held that 
this statutory procedure is exclusive. 
Wellsville E. Field Irrigation Co. v. Lindsay 
Land & Livestock Co., 104 Utah 448, 137 P.2d 
634 (1943). 
A right to use unappropriated public waters 
can only be obtained in Utah by complying 
with the provisions of the "Water and Irriga-
tion Act." The first step in acquiring such a 
right is filing an application with the state en-
gineer. Duchesne County v. Humpherys, 106 
Utah 332, 148 P.2d 338 (1944). 
One whose application for water from spring, 
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discovered in 1925 or 1926, was approved by 
state engineer in 1946, and who was first legal 
appropriator of that water had right to com-
plete his appropriation and to make proof 
thereof before state engineer, where no appeal 
was taken from state engineer's decision, since 
that is only method provided in statute by 
which such decision may be reviewed. Smith v. 
Sanders, 112 Utah 517, 189 P.2d 701 (1948). 
By the terms of this section, no right to the 
use of public waters of the state can be ac-
quired, in the future, without compliance with 
statutory provisions governing the acquisition 
of such rights. Riordan v. Westwood, 115 Utah 
215, 203 P.2d 922 (1949). 
Since the effective date of Laws 1903, ch. 
100, § 34, it has been established that the 
right to the use of the unappropriated flowing 
streams of this state cannot be acquired with-
out first filing an application therefor in the 
state engineer's office. Fairfield Irrigation Co. 
v. Carson, 122 Utah 225,247 P.2d 1004 (1952). 
Since 1903 the right to the use of the unap-
propriated public waters of this state can only 
be acquired by first filing an application there-
for with the state engineer's office; but the con-
cept of what constitutes public waters was 
changed during 1935 and since then. Bullock v. 
Tracy, 4 Utah 2d 370, 294 P.2d 707 (1956). 
Landowner's application filed in compliance 
with the 1935 law and later mistakenly, but in 
good faith, withdrawn on the advice of the 
state engineer, may be pursued to take advan-
tage of any priorities which may inure. In re 
General Determination of Water Rights, 6 
Utah 2d 1, 304 P.2d 964 (1956). 
State water law excludes every means of ap-
propriation except by application to the state 
engineer; property owner acquires no rights in 
waters of natural lake by fact that he owns the 
land surrounding the lake. J.J.N.P. Co. v. 
State ex rel. Division of Wildlife Resources, 
655 P.2d 1133 (Utah 1982). 
-Failure to divert waters. 
If a riparian proprietor or his predecessors 
made no diversion of the waters of a creek for 
watering livestock or for any other purpose, 
but without any diversion merely permitted 
their animals to drink directly from the creek, 
this gave them no right to or possession of the 
use of the waters. There had to be an actual 
diversion of the water from it natural channel. 
Bountiful City v. De Luca, 77 Utah 107,292 P. 
194, 72 A.L.R. 657 (1930). 
Where applicant for unappropriated water 
had built no works to convey the water to the 
land, and had not put water on lands to a bene-
ficial use, no vested rights were acquired to 
water, and, therefore, water rights could not 
have passed to the county as appurtenances to 
land of applicant which it obtained by its tax 
sales. Duchesne County v. Humpherys, 106 
Utah 332, 148 P.2d 338 (1944). 
The owner of land adjacent to a stream has 
no right to insist that the stream continue to 
flow in its natural channel undiminished for 
the purpose of maintaining lateral support to 
keep percolating waters within the soil of his 
land where he has done nothing to control ei-
ther the underground water or the water in the 
stream and has not filed an application for ap-
propriation. Weber Basin Water Conservancy 
Dist. v. Gailey, 8 Utah 2d 55, 328 P.2d 175 
(1958). 
-Prior to 1903. 
Rights to use of unappropriated waters were 
not acquired without taking and diverting and 
using them, and mere making of survey and 
posting of notice neither conferred nor initi-
ated any such rights. Coray v. Holbrook, 40 
Utah 325, 121 P. 572 (1912). 
Before 1903, the law allowed appropriation 
by beneficial use, and statutes enacted in that 
year preserve such appropriations. Bishop v. 
Duck Creek Irrigation Co., 121 Utah 290, 241 
P.2d 162 (1952). 
Formerly, and until 1903 when an exclusive 
method was prescribed by statute, water could 
be appropriated merely by turning or diverting 
' it from its natural channel and putting it to a 
beneficial use. Wellsville E. Field Irrigation 
Co. v. Lindsay Land & Livestock Co., 104 Utah 
448, 137 P.2d 634 (1943); McNaughton v. 
Eaton, 121 Utah 394, 242 P.2d 570 (1952). 
-Underground waters. 
The right to the use of underground waters 
which, prior to the Wrathall case, 86 Utah 50, 
40 P.2d 755 (1935), was not considered the sub-
ject of an appropriation, but which was therein 
held to be subject thereto, could be acquired 
prior to the 1935 enactments and amendments 
of statutes on that subject by merely diverting 
such waters from their natural source and 
placing them to a beneficial use. Hanson v. 
Salt Lake City, 115 Utah 404, 205 P.2d 255 
(1949). 
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Owners of land on which artesian wells were 
located who were the owners of the pipes and 
casings of the wells that diverted the waters 
from the artesian basin, were in possession of 
the diverting works, and actually beneficially 
used the waters through a lessee, had done ev-
erything that, prior to 1935, the law antici-
pated that they should do in order to acquire 
the ownership of those well waters. Fairfield 
Irrigation Co., v. Carson, 122 Utah 225, 247 
P.2d 1004 (1952). 
Prior to 1935, the right to the use of artesian 
well waters could be acquired by merely divert-
ing such waters to a beneficial use, and the 
filing of an application to appropriate was not 
necessary. Fairfield Irrigation Co. v. Carson, 
122 Utah 225, 247 P.2d 1004 (1952). 
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Although the right to use underground 
water could be acquired prior to 1935 by 
merely diverting such waters from their natu-
ral source and placing them to a beneficial use, 
one who did not own the land on which the 
water was diverted from its natural source and 
who did not initially divert such water, but 
who diverted water from a natural spring area 
into which the water in question was allowed 
to run to waste could not acquire such a right 
to use. Fairfield Irrigation Co. v. Carson, 122 
Utah 225, 247 P.2d 1004 (1952). 
Even though landowner drilled a well before 
the effective date of the 1935 act, in order to 
acquire the right to use water for irrigation of 
a larger acreage than was irrigated before 
1935, there must be proper application for ex-
tension under the act. In re General Determi-
nation of Water Rights, 6 Utah 2d 1,304 P.2d 
964 (1956). 
Where a water user tunneled into an area 
surrounding a spring for the purpose of devel-
oping water, it was correctly regarded as un-
derground water and, because the development 
was made before 1935, no application to appro-
priate the water was necessary. Dalton v. 
Wadley, 11 Utah 2d 84, 355 P.2d 69 (1960). 
Partial appropriation. 
There may be partial appropriation. Salina 
Creek Irrigation Co. v. Salina Stock Co., 7 
Utah 456, 27 P. 578 (1891), affd, 163 U.S. 109, 
16 S. Ct. 1036, 41 L. Ed. 90 (1896). 
Quantity subject to appropriation. 
An appropriation will be measured by quan-
tity of water actually necessary for proposed 
beneficial purpose. Sowards v. Meagher, 37 
Utah 212, 108 P. 1112 (1910); Mt. Olivet Cem-
etery Ass'n v. Salt Lake City, 65 Utah 193, 235 
P. 876 (1925); Crawford v. Lehi Irrigation Co., 
10 Utah 2d 165, 350 P.2d 147 (1960). 
Complaint by owners of land within artesian 
district alleging that owner of parcel of land 
within that district had driven large wells, and 
threatened to place large pumps upon its wells, 
and thereby totally deprive plaintiffs of water 
to which they were entitled, and that defen-
dant did not intend to use water to improve 
land upon which wells were sunk, but contem-
plated conveying water beyond boundaries of 
artesian district, there to be used for commer-
cial and manufacturing purposes, held suffi-
cient to warrant equitable relief. Horne v. 
Utah Oil Ref. Co., 59 Utah 279, 202 P. 815, 31 
A.L.R. 883 (1921). 
Use of water by adjoining owner, to be rea-
sonable use, especially in artesian district, 
should be limited first to his just proportion 
according to his surface area, and second, he 
should not be entitled even to his quantity to 
injury of others similarly situated, unless it is 
reasonably necessary for beneficial purposes to 
which he devotes water. Horne v. Utah Oil Ref. 
Co., 59 Utah 279, 202 P. 815, 31 A.L.R. 883 
(1921). 
Appropriators of water do not acquire title to 
the corpus of the water but only acquire a right 
to use such quantity as is reasonably necessary 
to mature crops and for other beneficial pur-
poses, regardless of the amount of water origi-
nally appropriated and regardless of the 
amount of water theretofore used for the pur-
poses for which the appropriations were made. 
Garner v. Anderson, 67 Utah 553, 248 P. 496 
(1926). 
Where there is a claimed diminution in the 
supply of water appropriated by prior users on 
account of interception of percolating waters 
claimed to feed the sources of supply, court 
should, if possible, determine the quantity of 
water that each prior appropriator is entitled 
to, and, if quantity varies in different seasons 
of year, determine it for each season and award 
prior appropriators quantity so determined. 
Silver King Consol. Mining Co. v. Sutton, 85 
Utah 297, 39 P.2d 682 (1934). 
Where defendants by drilling wells on their 
land which adjoined plaintiffs caused flow 
from plaintiffs wells to diminish, plaintiff, as 
prior appropriator, was entitled to enjoin de-
fendants' diminishing of plaintiffs flow of 
water. Justesen v. Olsen, 86 Utah 158, 40 P.2d 
802 (1935). 
Review of engineer's decision. 
Contemplated appropriators of water under 
state law have right of action in direct proceed-
ing to cancel and annul state engineer's certifi-
cate of appropriation on some recognized equi-
table grounds for cancellation. Warren Irriga-
tion Co. v. Charlton, 58 Utah 113, 197 P. 1030 
(1921). 
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In a review of a decision of the state engi-
neer, the court may try all pertinent issues to 
determine whether the applicant has met his 
burden of showing that the necessary condi-
tions exist to warrant approval of his applica-
tion to appropriate water, and its review is not 
limited to the particular issues as determined 
by the state engineer. Shields v. Dry Creek Ir-
rigation Co., 12 Utah 2d 98, 363 P.2d 82 (1961). 
The proceeding to review a decision of the 
state engineer rejecting an application to ap-
propriate water is equitable in nature and, 
where there was a finding that the applicant 
failed to show a feasible plan for the diversion 
of water, the finding could be reversed only if 
the evidence clearly preponderated against it. 
Shields v. Dry Creek Irrigation Co., 12 Utah 2d 
98, 363 P.2d 82 (1961). 
Title and rights of appropriator. 
Landowner who made valid appropriation of 
portion of waters of stream would have right to 
change his point of diversion at any subse-
quent time unless he thereby interfered with 
prior appropriator on that particular stream. 
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Spring Creek Irrigation Co. v. Zollinger, 58 
Utah 90, 197 P. 737 (1921). 
Appropriators of waters of natural springs 
and streams, by virtue of their appropriations, 
acquire an interest or right in and to waters 
that feed or supply such springs or streams, 
even though percolating in privately owned 
ground, where lands supplying such waters 
were part of public domain at time of appropri-
ation. Silver King Consol. Mining Co. v. Sut-
ton, 85 Utah 297, 39 P.2d 682 (1934). 
Under both common-law doctrine of riparian 
right or ownership and doctrine of appropria-
tion, one located nearer to source was not per-
mitted to cut off or interrupt or diminish or 
pollute source, and right once established upon 
a stream or source of supply vested in the 
owner of that right an interest in the stream to 
the source. Wrathall v. Johnson, 86 Utah 50, 
40 P.2d 755 (1935). 
An appropriation when made follows the 
water to its original source, whether through 
surface or subterranean streams or through 
percolation. Justesen v. Olsen, 86 Utah 158, 40 
P.2d 802 (1935). 
Right that appropriator obtains is a limita-
tion on public use. Adams v. Portage Irriga-
tion, Reservoir & Power Co., 95 Utah 1, 72 
P.2d 648 (1937). 
An appropriator of water has the right to 
remove a willful obstruction in the water-
course, and is not required to wait until he can 
demonstrate that the obstruction has the char-
acter of nuisance. Lasson v. Seely, 120 Utah 
679, 238 P.2d 418 (1951). 
Appropriation does not confer an ownership 
interest in the water itself; individuals have no 
ownership interest as such in natural waters, 
only the right to put the water to certain uses. 
J.J.N.P. Co. v. State ex rel. Division of Wildlife 
Resources, 655 P.2d 1133 (Utah 1982). 
-Applicant's rights. 
Until an applicant for appropriation of water 
has made his proof of appropriation and has 
been issued a certificate by the state engineer, 
any right that he has to use the water is only 
inchoate and, if an application lapses for fail-
ure to submit proof of appropriation on the due 
date, the consequent reduction in its priority is 
not a taking of property without due process of 
law. Mosby Irrigation Co. v. Criddle, 11 Utah 
2d 41, 354 P.2d 848 (1960). 
-California doctrine. 
The California case of Wright v. Best, 19 
Cal. 2d 368, 121 P.2d 702 (1942), is followed 
and approved in Rocky Ford Irrigation Co. v. 
Kents Lake Reservoir Co., 104 Utah 202, 135 
P.2d 108 (1943), where it was said that the 
doctrine that the senior appropriator is enti-
tled to water of the same quality should be lim-
ited, as the California court has limited it, to 
apply only to deteriorations of quality which 
would materially impair the use to which he 
was putting the water. 
The California doctrine as applied in this 
state is further discussed by Mr. Justice Wolfe 
in Moyle v. Salt Lake City, 111 Utah 201, 176 
P.2d 882 (1947), in which he reviewed the en-
tire question at great length and said that "an 
appropriator carves from the public water 
rights only the right to use (1) water in quan-
tity which he beneficially uses, and (2) water of 
a quality suitable for the use for which he is 
beneficially putting that water," and particu-
larly approving the leading case of Atchison v. 
Peterson, 87 U.S. (20 Wall.) 507, 22 L. Ed. 414 
(1874), from which the court quotes at length. 
-Subsequent appropriators. 
Where prior appropriators interfered with 
dam of subsequent appropriators, injunction 
was properly granted against prior appropria-
tors on evidence that subsequent appropriators 
had not diverted any water of prior appropria-
tors and that dam did not interfere with rights 
of prior appropriators. Fuller v. Sharp, 33 Utah 
431, 94 P. 813 (1908). 
In action to determine right of subsequent 
appropriators to appropriate specific quantity 
of water from lake, it was held that if there 
was the amount of water applied for by subse-
quent appropriators unappropriated and which 
could be drawn from lake and applied to bene-
ficial use, without interfering with prior appro-
priator's rights, then subsequent appropriators 
would be permitted to take water they asked 
for and apply it to beneficial purpose. Salt 
Lake City v. Gardner, 39 Utah 30, 114 P. 147 
(1911). 
A prior appropriator of water from a natural 
stream may not so increase his demand and 
use of the water appropriated by him as to de-
prive a subsequent appropriator of any right he 
may have acquired before the increased de-
mand and use is made by the prior appropria-
tor. Jensen v. Birch Creek Ranch Co., 76 Utah 
356, 289 P. 1097 (1930). 
Where one claims that he has developed 
water by means of tunnels or other under-
ground works in close proximity to source of 
stream or spring, waters of which have been 
previously appropriated by others, he is 
charged with burden of proving that his 
claimed development of water does not inter-
fere with waters theretofore appropriated. Sil-
ver King Consol. Mining Co. v. Sutton, 85 
Utah 297, 39 P.2d 682 (1934). 
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Under this section, "if no water in excess of 
that necessary to supply existing rights is 
available in any one year, the new appropria-
tor would get none." Accordingly, a subsequent 
appropriation, if approved, would be junior to 
all existing rights of prior appropriators. Rocky 
Ford Irrigation Co. v. Kents Lake Reservoir 
Co., 104 Utah 202, 135 P.2d 108 (1943). 
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Subsequent appropriators are entitled to the 
use of all waters not necessary to satisfy the 
right of prior appropriators to a reasonably ef-
ficient beneficial use of the waters. 
McNaughton v. Eaton, 121 Utah 394, 242 P.2d 
570 (1952). 
The meaning of the phrase "maximum and 
minimum rights" as used in the Cox Water 
Rights Decree is explained at length in Salina 
Creek Irrigation Co. v. State, 14 Utah 2d 146, 
379 P.2d 376 (1963); also see the concurring 
opinion ofHenriod, J. and the dissent of Wade, 
J. 
-Tacking appropriations. 
Where appropriations are made at different 
points of diversion on stream and by means of 
different ditches, the diversion made by each 
ditch is of necessity an independent appropria-
tion, and the appropriation made by one ditch 
cannot be tacked onto that of another so as to 
make appropriation contemporaneous; but 
where one ditch is abandoned after appropria-
tion is made, the same right may be trans-
ferred to another ditch subsequently made 
without losing its priority. Spring Creek Irri-
gation Co. v. Zollinger, 58 Utah 90, 197 P. 737 
(1921). 
Waters subject to appropriation. 
Any excess in a stream at any time over ex-
isting rights is open to appropriation by new 
claimants. Little Cottonwood Water Co. v. 
Kimball, 76 Utah 243, 289 P. 116 (1930). 
Water from source to point where appropria-
tor or user captures or diverts it into his con-
veying channels or containers is publici juris, 
and others have same right to use it as appro-
priator so long as they do not interfere with 
appropriator's use, by diminishing his quantity 
or impairing the quality. Wrathall v. Johnson, 
86 Utah 50, 40 P.2d 755 (1935). 
As against a contention that water in ques-
tion could not be diverted above riparian 
owner's land because he has right in the water 
for power to operate his oxygen plant, right is 
satisfied when the water re-enters the creek at 
the tailrace of his oxygen plant. Whitmore v. 
Salt Lake City, 89 Utah 387, 57 P.2d 726 
(1936), cert. denied, 300 U.S. 644, 57 S. Ct. 673, 
81 L. Ed. 858 (1937). 
Under the provisions of this chapter, all un-
appropriated public waters are subject to ap-
propriation by compliance with the statutory 
regulations. McNaughton v. Eaton, 121 Utah 
394, 242 P.2d 570 (1952). 
-Public lands, waters in or on. 
There is distinction between initiating or ac-
quiring right to use of unappropriated public 
domain, and right or interest in or to public 
lands themselves, and former is not dependent 
on latter. Sowards v. Meagher, 37 Utah 212, 
108 P. 1112 (1910). 
Application could be made to appropriate 
water in Indian reservation for beneficial use 
though at time application was made reserva-
tion was still part of public domain where proc-
lamation had been issued restoring lands to 
public domain. Sowards v. Meagher, 37 Utah 
212, 108 P. 1112 (1910). 
Where defendant appropriated waters of 
spring and applied them to beneficial use while 
soil upon which spring was located was still 
part of public domain, person other than owner 
of land could not, over protest of defendant, 
acquire any right to waters in spring by mak-
ing application to state engineer's office. Peter-
son v. Eureka Hill Mining Co., 53 Utah 70, 176 
P. 729 (1918). 
Person appropriating water on public do-
main by means of well sunk in ground is enti-
tled to use it as against subsequent patentee of 
land, whether it is water percolating into well 
or water flowing in well-defined channels. 
Stookey v. Green, 53 Utah 311, 178 P. 586 
(1919); Peterson v. Wood, 71 Utah 77, 262 P. 
828 (1927). 
Common-law rule that underground waters, 
where not moving in known and defined chan-
nel, are part of land in which they are found 
and belong absolutely to its owner is not appli-
cable to conditions in Utah, which has always 
regarded waters percolating underground, 
where within public lands, as open to appropri-
ation for irrigation or other beneficial uses, 
subject only to reasonable use. Snake Creek 
Mining & Tunnel Co. v. Midway Irrigation Co., 
260 U.S. 596, 43 S. Ct. 215, 67 L. Ed. 423 
(1923). 
Whether springs are located upon public do-
main, so that waters arising therefrom are sub-
ject to appropriation, is question of fact and not 
oflaw. Deseret Livestock Co. v. Hooppiania, 66 
Utah 25, 239 P. 479 (1925). 
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Water may be appropriated and used on the 
public domain, and right acquired thereby will 
be recognized and sustained though appropria-
tor never acquires title to the land. East 
Grouse Creek Water Co. v. Frost, 66 Utah 587, 
245 P. 338 (1926). 
-Runoff, waste and seepage waters. 
Under former statute, runoff, waste and 
seepage from irrigation were not subject to ap-
propriation as against owner of land irrigated 
who desired to recapture it and apply it on his 
own land. Stookey v. Green, 53 Utah 311, 178 
P. 586 (1919). 
Mere beneficial use of waters that another 
allowed to run waste does not establish a right 
thereto, in absence of intentional abandonment 
thereof by owner or owner's failure to apply it 
to beneficial use for statutory period(§ 73-1-4), 
since owner may reclaim right to exclusive use 
of such water by applying it to beneficial use at 
any time during statutory period, in absence of 
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earlier intentional abandonment of rights 
thereto. Torsak v. Rukavina, 67 Utah 166, 246 
P. 367 (1926). 
One may not acquire a permanent right to 
have seepage water kept up, but when seepage 
water finds its way back into the natural 
stream from which it was originally taken, it 
may be appropriated and again diverted and 
used upon other land. Clark v. North 
Cottonwood Irrigation & Water Co., 79 Utah 
425, 11 P.2d 300 (1932). 
Excess flow and waste water are discussed at 
length in Smithfield West Bench Irrigation Co. 
v. Union Cent. Life Ins. Co., 105 Utah 468, 142 
P.2d 866 (1943). 
Waters diverted from natural source, applied 
to irrigation and recaptured before escaping 
from original appropriator's control, still be-
long to original appropriator and, if original 
appropriator has beneficial use for such 
waters, he may again re-use them and no one 
can acquire right superior to that of original 
appropriator. Smithfield West Bench Irriga-
tion Co. v. Union Cent. Life Ins. Co., 113 Utah 
356, 195 P.2d 249 (1948). 
The fact that the appropriator of a stream is 
entitled to the entire flow during certain pe-
riods of the year does not mean that owners of 
land which the stream crosses must permit any 
specified portion of their irrigation waters to 
drain into the stream as waste waters. Lasson 
v. Seely, 120 Utah 679, 238 P.2d 418 (1951). 
Previously appropriated waste waters that 
are beyond the control of the original appropri-
ator are subject to appropriation and reason-
able regulation in the interest of efficiency and 
to prevent waste; but the reappropriator of 
such waters cannot require that the first ap-
propriator shall continue to waste such waters 
so that they will be available for use by the 
reappropriator. The original appropriator, as 
long as he has possession and control thereof, 
may sell or transfer the right to use of such 
waters to someone other than the 
reappropriator as long as he does so in good 
faith and they are beneficially used, or he may 
recapture and use them for further beneficial 
use if he does so before they get beyond his 
property and control. McNaughton v. Eaton, 
121 Utah 394, 242 P.2d 570 (1952). 
An upper user may not change his place of 
diversion or his place or manner of using water 
so as to reduce the amount of water returning 
to the stream from which it was diverted and 
thereby deprive a lower user of its use in viola-
tion of the lower user's vested right. East 
Bench Irrigation Co. v. Deseret Irrigation Co., 
2 Utah 2d 170, 271 P.2d 449 (1954). 
-Spring waters. 
The general doctrine of percolating waters is 
discussed in Garns v. Rollins, 41 Utah 260, 125 
P. 867, 1915C Ann. Cas. 1159 (1912), and in 
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concurring opinion of Folland, J., in Wrathall 
v. Johnson, 86 Utah 50, 40 P.2d 755 (1935). 
Where landowner had appropriated waters 
of spring and had used the waters for beneficial 
purpose, he acquired right to use waters flow-
ing from springs that could not be interfered 
with without his consent. Peterson v. Lund, 57 
Utah 162, 193 P. 1087 (1920). 
Owner of land containing percolating waters 
may not divert such waters, if sources of supply 
of natural springs and streams are diminished, 
depleted or otherwise adversely affected 
thereby and the waters of such springs or 
streams have been appropriated when the 
owner's land was public land. Snake Creek 
Mining & Tunnel Co. v. Midway Irrigation Co., 
260 U.S. 596, 43 S. Ct. 215, 67 L. Ed. 423 
(1923); Peterson v. Wood, 71 Utah 77, 262 P. 
828 (1927); Silver King Consol. Mining Co. v. 
Sutton, 85 Utah 297, 39 P.2d 682 (1934). 
Waters from springs insufficient to run into 
or create a natural channel and which would 
not flow to another's land without being fed by 
water from other sources are percolating 
waters, and if the springs are located upon pri-
vate lands the waters arising therefrom are not 
subject to appropriation hereunder. Deseret 
Livestock Co. v. Hooppiania, 66 Utah 25, 239 
P. 479 (1925). 
Spring water which flows in a natural water 
channel from plaintiffs land onto defendant's 
land is subject to appropriation by any person 
who can put the same to beneficial use, 
whether the lands upon which the springs are 
located are a part of the public domain or have 
passed into private ownership. Holman v. 
Christensen, 73 Utah 389, 274 P. 457 (1929). 
In absence of valid claim by either prior ap-
propriator under federal or state law or owner 
of adjacent land claiming right by virtue of any 
common or correlative interest, percolating 
waters intercepted and brought to surface by 
owner of freehold are property of that land-
owner, who may use such waters as he sees fit 
even to the taking of them away for use else-
where. Silver King Consol. Mining Co. v. Sut-
ton, 85 Utah 297, 39 P.2d 682 (1934). 
Contention that this chapter was not appli-
cable to initiate right to use of subterranean 
waters unless flowing in known or defined 
channels, held without support. Wrathall v. 
Johnson, 86 Utah 50, 40 P.2d 755 (1935). 
Water reaching a stream, lake, pond, arte-
sian area, or other source and constituting a 
supply from which it may be diverted or 
drawn, and which continues to reach point of 
diversion by movement from natural source or 
artificial source so remote as to be considered 
natural source of supply, is subject to law of 
appropriation. Wrathall v. Johnson, 86 Utah 
50, 40 P.2d 755 (1935). 
At time that spring was discovered in 1925 
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or 1926, only manner in which right to acquire 
use of water therefrom could be initiated was 
by filing application therefor with state engi-
neer. Smith v. Sanders, 112 Utah 517, 189 P.2d 
701 (1948). 
Defendant's application to appropriate water 
from a spring area located on plaintiffs land 
would be approved, where the water was suffi-
cient to support the growing of only a limited 
beneficial plant life and where it seemed prob-
able that there was more than sufficient water 
in spring area to sustain this plant life. 
Riordan v. Westwood, 115 Utah 215, 203 P.2d 
922 (1949). 
Before 1935, when Wrathall v. Johnson, 86 
Utah 50, 40 P.2d 755 (1935), was decided, dif-
fused seeping and percolating waters, not 
shown to be the source of supply of any stream 
flowing on the land of others, was considered a 
part of the soil and belonging to the owner 
thereof and therefore not public waters nor 
subject to appropriation. Riordan v. Westwood, 
115 Utah 215, 203 P.2d 922 (1949); 
McNaughton v. Eaton, 121 Utah 394, 242 P.2d 
570 (1952). 
The only waters of this state which are natu-
rally diffused and percolating through the 
ground and therefore belong to the owner of 
the soil in which they are found and are not 
subject to appropriation are limited to such 
waters which by their presence in the soil con-
fer a natural benefit on the land which will be 
destroyed by the waters being appropriated. 
Riordan v. Westwood, 115 Utah 215, 203 P.2d 
922 (1949); McNaughton v. Eaton, 121 Utah 
394, 242 P.2d 570 (1952). 
The waters of artesian basins are subject to 
appropriation in Utah. Hanson v. Salt Lake 
City, 115 Utah 404, 205 P.2d 255 (1949); 
Fairfield Irrigation Co. v. Carson, 122 Utah 
225, 247 P.2d 1004 (1952). 
Prior to 1935 underground percolating and 
diffused waters and the waters of artesian ba-
sins were considered a part of the soil and be-
longed to the owner thereof, but since then all 
waters capable of being diverted and benefi-
cially used without destroying the beneficial 
effect which they have in their natural state on 
the land where they appear are considered 
public waters. Bullock v. Tracy, 4 Utah 2d 370, 
294 P.2d 707 (1956). 
Though owners ofland prior to 1935 had per-
fected and used underground waters for a bene-
ficial use, at which time it was not necessary to 
appropriate it, now if there is unappropriated 
water in the system there must be an applica-
tion to appropriate such waters. Bullock v. 
Tracy, 4 Utah 2d 370, 294 P.2d 707 (1956). 
Water that leaks out around a pipe that taps 
a spring and that runs out onto the surface of 
the land and that has not been put to any bene-
ficial use is subject to appropriation. Dalton v. 
Wadley, 11 Utah 2d 84, 355 P.2d 69 (1960). 
What law governs. 
To initiate and acquire right to use unappro-
priated public water, whether on public do-
main or within reservation or elsewhere, is de-
pendent upon laws or customs of state in which 
such water is found. Sowards v. Meagher, 37 
Utah 212, 108 P. 1112 (1910). 
Who may be an appropriator. 
Even trespassers upon land may acquire ex-
clusive right to use of water that is used either 
to irrigate such land or is used thereon for 
other purposes, and such right, when once ac-
quired, is paramount to right of true owner or 
claimant of land, and water claimant, when he 
is dispossessed of land, may divert and use 
water elsewhere than on land if he can so di-
vert and use it. Patterson v. Ryan, 37 Utah 
410, 108 P. 1118 (1910). 
The appropriator must have some sort ofpos-
sessory right, good as against everybody but 
the government. He need not acquire title to 
the land, and his right to the water may be 
respected and upheld even after he is dispos-
sessed of the land upon which the water was 
used. Lake Shore Duck Club v. Lake View 
Duck Club, 50 Utah 76, 166 P. 309, 1918B 
L.R.A. 620 (1917). 
One may appropriate water for irrigation 
purposes without owning the land upon which 
the water has been, or is about to be, applied. 
Jensen v. Birch Creek Ranch Co., 76 Utah 356, 
289 P. 1097 (1930). 
No right to use the land at the proposed 
point of diversion is required to file an applica-
tion for appropriation of public water in a 
stream, for the right to the use of water is inde-
pendent of the right to the land. Whitmore v. 
Salt Lake City, 89 Utah 387, 57 P.2d 726 
(1936), cert. denied, 300 U.S. 644, 57 S. Ct. 673, 
81 L. Ed. 858 (1937). 
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The owner of land does not have any right to, 
the waters percolating through the soil before 
they come into his land nor after they depart 
therefrom. Weber Basin Water Conservancy 
Dist. v. Gailey, 8 Utah 2d 55, 328 P.2d 175 
(1958); Bullock v. Hanks, 22 Utah 2d 308, 452 
P.2d 866 (1969); State Rd. Comm'n v. Tanner, 
30 Utah 2d 19, 512 P.2d 1022 (1973). 
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73-3-2. Application for right to use unappropriated public 
water - Necessity - Form - Contents - Valida-
tion of prior applications by state or United 
States or officer or agency thereof. 
Any person who is a citizen of the United States, or who has filed his 
declaration of intention to become such as required by the naturalization 
laws, or any association of such citizens or declarants, or any corporation, or 
the state of Utah by the directors of the divisions of travel development, 
industrial promotion, fish and game, and state lands or the chairman of the 
state road commission for the use and benefit of the public, or the United 
States of America, in order hereafter to acquire the right to the use of any 
unappropriated public water in this state shall, before commencing the con-
struction, enlargement, extension or structural alteration of any ditch, canal, 
well, tunnel or other distributing works, or performing similar work tending 
to acquire such rights or appropriation, or enlargement of an existing right or 
appropriation, make an application in writing to the state engineer. Such 
application shall be upon a blank to be furnished by the state engineer, and 
shall set forth the name and post-office address of the person, corporation or 
association making the application; the nature of the proposed use for which 
the appropriation is intended; the quantity of water in acre-feet or the flow of 
water in second-feet to be appropriated, and the time during which it is to be 
used each year; the name of the stream or other source from which the water 
is to be diverted; the place on such stream or source where the water is to be 
diverted and the nature of the diverting works; the dimensions, grade, shape 
and nature of the proposed diverting channel; and such other facts as will 
clearly define the full purpose of the proposed appropriation. If the proposed 
use is for irrigation, the application shall show the legal subdivisions of the 
land proposed to be irrigated, with the total acreage thereof and the character 
of the soil. If the proposed use is for developing power, the application shall 
show the number, size and kind of water wheels to be employed and the head 
under which each wheel is to be operated; the amount of power to be produced 
and the purpose for which and the places where it is to be used; also the point 
where the water is to be returned to the natural stream or source. If the 
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proposed use is for milling or mining, the application shall show the name of 
the mill and its location or the name of the mine and the mining district in 
which it is situated, its nature, and the place where the water is to be re-
turned to the natural stream or source. The point of diversion and point of 
return of the water shall be designated with reference to the United States 
land survey corners, mineral monuments or permanent federal triangulation 
or traverse monuments, when either the point of diversion or the point of 
return is situated within six miles of such corners and monuments. If the 
point of diversion or point of return is located in unsurveyed territory such 
point may be designated with reference to a permanent, prominent natural 
object. The storage of water by means of a reservoir shall be regarded as a 
diversion, and the point of diversion in such cases shall be the point where the 
longitudinal axis of the dam crosses the center of the stream bed. The point 
where released storage water is taken from the stream shall be designated as 
the point of rediversion. The lands to be inundated by any reservoir shall be 
described as nearly as may be, and by government subdivision, if upon sur-
veyed land, the height of the dam, the capacity of the reservoir, and the area 
of the surface thereof when the reservoir is filled shall be given. If the water is 
to be stored in an underground area or basin the applicant shall designate, 
with references to the nearest United States land survey corner if situated 
within six miles thereof, the point of area of intake, the location of such 
underground area or basin and the points of collection therefrom. 
Applications for the appropriation of water filed prior to the enactment 
hereof, by the United States of America, or any officer or agency thereof, or 
the state of Utah,,or any officer or agency thereof, are validated, subject to any 
action thereon by the state engineer. 
History: L. 1919, ch. 67, § 42; R.S. 1933, 
100-3-2; L. 1935, ch. 105, § 1; 1939, ch. 111, 
§ 1; 1941, ch. 96, § 1; 1941 (1st S.S.), ch. 40, 
§ 1; C. 1943, 100-3-2; L. 1945, ch. 134, § 1; 
1949, ch. 97, § 1; 1969, ch. 198, § 9. 
Cross-References. - Fees of state engi-
neer, § 73-2-14. 
NOTES TO DECISIONS 
ANALYSIS 
Applicability of section. 
Effect of application. 
Filing fees. 
Necessity of application. 
Purpose. 
Storage of water as diversion. 
Applicability of section. 
This section and § 73-3-1 have no reference 
to water rights that have passed to private 
ownership until they have been abandoned and 
thereby reverted to the public. Hammond v. 
Johnson, 94 Utah 20, 66 P.2d 894 (1937). 
Effect of application. 
The filing of an application with the state 
engineer, as required by statute, does not es-
tablish an appropriation of water. Sowards v. 
Meagher, 37 Utah 212, 108 P. 1112 (1910). 
Mere filing of application in state engineer's 
office is not an appropriation of water, appro-
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priation not being complete until water has 
been actually applied to a beneficial use. Rob-
inson v. Schoenfeld, 62 Utah 233, 218 P. 1041 
(1923); Deseret Livestock Co. v. Hooppiania, 66 
Utah 25, 239 P. 479 (1925). 
Filing an application in state engineer's of-
fice gives applicant an incomplete or inchoate 
right which he may defend in court oflaw. Rob-
inson v. Schoenfeld, 62 Utah 233, 218 P. 1041 
(1923); Tanner v. Provo Reservoir Co., 78 Utah 
158, 2 P.2d 107 (1931). 
Filing the application with the state engi-
neer does not give the applicant a vested right 
to use the water sought to be appropriated; it 
merely gives a right to complete the appropria-
tion and put the water to a beneficial use in 
compliance with the act. Duchesne County v. 
Humphreys, 106 Utah 332, 148 P.2d 338 
(1944); Whitmore v. Welch, 114 Utah 578, 201 
P.2d 954 (1949). 
Filing fees. 
The requirement of § 73-3-5 that filing fee 
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be paid in advance applies only to applications 
under this section to appropriate water and 
does not apply to an application under§ 73-1-4 
for extension of time in which to resume using 
water. Glenwood Irrigation Co. v. Myers, 24 
Utah 2d 78, 465 P.2d 1013 (1970). 
Necessity of application. 
Failure to make application as required by 
this section or posting notice as required by 
former statute denied claimant of water rights 
right to rely upon any work done or effort made 
in initiating or completing an appropriation 
antedating the completed appropriation; but 
completed appropriation could not be had with-
out filing such application. Robinson v. 
Schoenfeld, 62 Utah 233, 218 P. 1041 (1923). 
The provisions of this law must be complied 
with to perfect an appropriation of public 
water. Jensen v. Birch Creek Ranch Co., 76 
Utah 356, 289 P. 1097 (1930). 
Although the statutory method prescribed by 
this section has been amended at various 
times, at all times since 1903 the statutory pro-
cedure has required a filing of an application 
with the state engineer, and this procedure is 
exclusive. Wellsville E. Field Irrigation Co. v. 
Lindsay Land & Livestock Co., 104 Utah 448, 
137 P.2d 634 (1943). 
Purpose. 
The purpose of the law is to endow the appro-
priator of the water with all the insignia of 
private ownership. Lake Shore Duck Club v. 
Lake View Duck Club, 50 Utah 76, 166 P. 309, 
1918B L.R.A. 620 (1917). 
Storage of water as diversion. 
By this section the storage of water is re-
garded as a diversion, and the point where the 
released water is taken from the stream is re-
garded as a rediversion. Before a change in the 
place of diversion or in the nature of the use 
may be made, the person seeking the change 
must, under § 73-3-3, secure the consent and 
approval of the state engineer. Rocky Ford Irri-
gation Co. v. Kents Lake Reservoir Co., 104 
Utah 216, 140 P.2d 638 (1943), denying peti-
tion for rehearing of 104 Utah 202, 135 P.2d 
108 (1943). 
73-3-3. Permanent or temporary changes in point of diver-
sion or purpose of use. 
(1). For purposes of this section: 
(a) "Permanent changes" means changes for an indefinite length of 
time with an intent to relinquish the original point of diversion, place, or 
purpose of use. 
(b) "Temporary changes" means all changes for definitely fixed periods 
not exceeding one year. 
(2) (a) Any person entitled to the use of water may make: 
(i) permanent or temporary changes in the place of diversion; 
(ii) permanent or temporary changes in the place of use; and 
(iii) permanent or temporary changes in the purpose of use for 
which the water was originally appropriated. 
(b) No change may be made if it impairs any vested right without just 
compensation. 
(3) Both permanent and temporary changes of point of diversion, place, or 
purpose of use of water, including water involved in general adjudication or 
other suits, shall be made in the manner provided in this section. 
(4) (a) No change may be made unless the change application is approved 
by the state engineer. 
(b) Applications shall be made upon forms furnished by the state engi-
neer and shall set forth: 
(i) the name of the applicant; 
(ii) a description of the water right; 
(iii) the quantity of water; 
(iv) the stream or source; 
(v) the point on the stream or source where the water is diverted; 




(vii) the place, purpose, and extent of the present use; 
(viii) the place, purpose, and extent of the proposed use; and 
(ix) any other information that the state engineer requires. 
(5) (a) The state engineer shall follow the same procedures, and the rights 
and duties of the applicants with respect to applications for permanent 
changes of point of diversion, place, or purpose of use shall be the same, as 
provided in this title for applications to appropriate water. 
(b) The state engineer may, in connection with applications for perma-
nent change involving only a change in point of diversion of 660 feet or 
less, waive the necessity for publishing a notice of application. 
(6) (a) The state engineer shall investigate all temporary change applica-
tions. 
(b) If the state engineer finds that the temporary change will not im-
pair any vested rights of others, he shall issue an order authorizing the 
change. 
(c) If the state engineer finds that the change sought might impair 
vested rights, before authorizing the change, he shall give notice of the 
application to all persons whose rights might be affected by the change. 
(d) Before making an investigation or giving notice, the state engineer 
may require the applicant to deposit a sum of money sufficient to pay the 
expenses of the investigation and publication of notice. 
(7) (a) The state engineer may not reject applications for either permanent 
or temporary changes for the sole reason that the change would impair 
the vested rights of others. 
(b) If otherwise proper, permanent or temporary changes may be ap-
proved as to part of the water involved or upon the condition that conflict-
ing rights are acquired. 
(8) (a) Any person holding an approved application for the appropriation of 
water may either permanently or temporarily change the point of diver-
sion, place, or purpose of use. 
(b) No change of an approved application affects the priority of the 
original application, except that no change of point of diversion, place, or 
nature of use set forth in an approved application will enlarge the time 
within which the construction of work is to begin or be completed. 
(9) Any person who changes or who attempts to change a point of diversion, 
place, or purpose of use, either permanently or temporarily, without first 
applying to the state engineer in the manner provided in this section: 
(a) obtains no right; and 
(b) is guilty of a misdemeanor, each day of the unlawful change consti-
tuting a separate offense, separately punishable. 
(10) (a) The provisions of this section do not apply to the replacement of an 
existing well by a new well drilled within a radius of 150 feet from the 
point of diversion from the existing well. 
(b) No replacement well may be drilled except after complying with the 
requirements of Section 73-3-28. 
(11) (a) The Division of Wildlife Resources may file applications for perma-
nent or temporary changes according to the requirements of this section 
on: 
(i) perfected water rights presently owned by the Division of Wild-
life Resources; 
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(ii) perfected water rights purchased by that division through 
funding provided for that purpose by legislative appropriation, or 
acquired by lease, agreement, gift, exchange, contribution; or 
(iii) appurtenant water rights acquired with the acquisition of real 
property for other wildlife purposes. 
(b) (i) Subsection (a) allows changes only be for the limited purpose of 
providing water for instream flows in natural channels necessary for 
the preservation or propagation of fish within a designated section of 
a natural stream channel. 
(ii) Subsection (11) does not allow enlargement of the water right 
sought to be changed nor may the change impair any vested water 
right. 
(c) In addition to the other requirements of this section, an application 
filed by the Division of Wildlife Resources shall: 
(i) set forth the points on the natural stream between which the 
necessary instream flows will be provided by the change; and 
(ii) include appropriate studies, reports, or other information re-
quired by the state engineer that demonstrate the necessity for the 
instream flows in the specified section of the natural stream, and the 
projected benefits to the public fishery that will result from the 
change. 
(d) (i) The Division of Wildlife Resources may not acquire title or a 
long-term interest in a water right for the purposes provided in Sub-
section (ll)(b) without prior legislative approval. 
(ii) After obtaining that approval, the Division of Wildlife Re-
sources may file a request for a permanent change as provided in 
Subsection (ll)(a). 
(e) Subsection (11) does not authorize the Division of Wildlife Re-
sources to: 
(i) appropriate unappropriated water under Section 73-3-2 for the 
purpose of providing instream flows; or 
(ii) acquire water rights by eminent domain for instream flows or 
for any other purpose. 
(f) Subsection (11) applies only to applications filed on or after April 28, 
1986. 
History: L. 1919, ch. 67, § 8; R.S. 1933, 
100-3-3; L. 1937, ch. 130, § 1; 1939, ch. 111, 
§ 1; C. 1943, 100-3-3; L. 1949, ch. 97, § 1; 
1959,ch. 137,§ 1; 1986,ch.40,§ 1; 1987,ch. 
161, § 289. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, rewrote and 
redesignated this section as last amended by 
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Laws 1986, ch. 40, § 1 to the extent that a 
detailed analysis is impracticable. 
Cross-References. - Division of Wildlife 
Resources, § 23-14-1 et seq. 
Fees of state engineer, § 73-2-14. 
Sentencing for misdemeanors, §§ 76-3-201, 
76-3-204, 76-3-301. 
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Adjudication of rights. 
The statute leaves the adjudication of the 
rights that the applicant may have or may ac-
quire under the application, and the rights of 
the protestants, to the courts in a different pro-
ceeding, and not to the engineer who is merely 
an executive officer. United States v. District 
Court, 121 Utah 18, 242 P.2d_ 774 (1952). 
The engineer does not adjudicate the rights 
of the protestants or the applicant to the use of 
the waters in question, nor the rights the ap-
plicant may obtain under the application. 
United States v. District Court, 121 Utah 18, 
242 P.2d 774 (1952). 
Assigning application for appropriation. 
Where prior assignment of application to ap-
propriate unappropriated public water was 
valid and entitled to preference over subse-
quent assignment, neither state engineer nor 
court could approve subsequent assignee's ap-
plication for change in diversion point and 
place of use of water to be appropriated under 
application, since he did not own application to 
appropriate. McGarry v. Thompson 114 Utah 
442, 201 P.2d 288 (1948). 
Burden of proof. 
In action to change point of diversion of 
water from a river to tributaries upon which 
power company's dam was located, burden of 
proving a prima facie case rested on plaintiff. 
Tanner v. Humphreys, 87 Utah 164, 48 P.2d 
484 (1935). 
In an action for a change of use as to already 
appropriated direct flow irrigation water, from 
an early season use, to storage in a proposed 
dam for later use in irrigating more valuable 
later season crops, the plaintiff has the duty to 
prove that vested rights will not be impaired 
by approval of his application; but such duty 
must not be made unreasonably onerous to the 
point where every remote but presently inde-
terminable vested right must be pinpointed. 
American Fork Irrigation Co. v. Linke, 121 
Utah 90, 239 P.2d 188 (1951). 
If the evidence shows that there is reason to 
believe that the proposed change can be made 
without impairing vested rights the applica-
tion should be approved. A change application 
cannot be rejected without a showing that 
vested rights will thereby be substantially im-
paired. While the applicant has the general 
burden of showing that no impairment of 
vested rights will result from the change, the 
person opposing such an application must fail 
if the evidence does not disclose that his rights 
will be impaired. Salt Lake City v. Boundary 
Springs Water Users' Ass'n, 2 Utah 2d 141, 
270 P.2d 453 (1954). 
The applicant must show reason to believe 
that the proposed change in direct flow water 
rights to storage can be made without impair-
ing vested rights, and, if vested rights will be 
impaired by the change, the application should 
not be approved. Piute Reservoir & Irrigation 
Co. v. West Panguitch Irrigation & Reservoir 
Co., 13 Utah 2d 6, 367 P.2d 855 (1962). 
Change in place of diversion. 
Where corporation distributed water to its 
shareholders by means of ditches, transfer of 
water to shareholders from one ditch to an-
other was not a change of place of diversion. 
Arnold v. Huntington Canal & Reservoir 
Ass'n, 64 Utah 534, 231 P. 622 (1924). 
Change in use. 
Where the appropriator of water for irriga-
tion uses the water without waste, and in ac-
cordance with his appropriation, no one can 
complain, and no court can change his manner 
of using the water. Nephi Irrigation Co. v. 
Vickers, 29 Utah 315, 81 P. 144 (1905). 
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Conditions imposed to protect vested 
rights. 
In action to change point of diversion of 
water from a river to tributaries upon which 
power company's dam was located, if exchange 
of waters could be made without affecting 
vested right of power company or if decree 
could be entered with conditions that would 
safeguard rights of power company, plaintiff 
should succeed. Tanner v. Humphreys, 87 
Utah 164, 48 P.2d 484 (1935). 
Decisions of engineer. 
In granting an application, the engineer does 
not determine that the applicant's rights are 
prior to the rights of the protestant; he only 
finds that there is reason to believe that some 
water may be beneficially used thereunder 
without interfering with the rights of others. 
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United States v. District Court, 121 Utah 1, 
238 P.2d 1132 (1951). 
The decision of the engineer is administra-
tive in nature and purpose. United States v. 
District Court, 121 Utah 1, 238 P.2d 1132 
(1951). 
The engineer's findings and decision are lim-
ited to the authority delegated by law to his 
office. American Fork Irrigation Co. v. Linke, 
121 Utah 90, 239 P.2d 188 (1951). 
Although the findings and decisions of the 
engineer, administrative in nature, merit stud-
ied consideration and great weight, neverthe-
less the judiciary is the sole ultimate arbiter of 
law and fact in water cases, bound neither by 
the nature, extent or content of his decision, 
nor as to the character, quantum or quality of 
proof, evidence or data adduced at hearings be-
fore him or accumulated independently by his 
office. American Fork Irrigation Co. v. Linke, 
121 Utah 90, 239 P.2d 188 (1951). 
It is the state engineer's obligation, before 
approving a change application, to determine 
that no vested water right will be impaired by 
the proposed change. Crafts v. Hansen, 667 
P.2d 1068 (Utah 1983). 
The state engineer is required to undertake 
the same investigation in permanent change 
applications that the statute mandates in ap-
plications for water appropriations. Bonham v. 
Morgan, 102 Utah Adv. Rep. 8 (1989). 
The state engineer must investigate and re-
ject an application for either appropriation or 
permanent change of use or place of use if ap-
proval would interfere with more beneficial 
use, public recreation, the natural stream envi-
ronment, or the public welfare. Bonham v. 
Morgan, 102 Utah Adv. Rep. 8 (1989). 
-Aggrieved persons. 
Plaintiffs, who alleged that the state engi-
neer failed to conduct an investigation as re-
quired by § 73-3-8 to determine what damage 
a change application would have on private 
and public property, and failed to comply with 
this section by not considering the "duties" of 
the applicants, were "aggrieved persons" 
within the meaning of § 73-3-14. Bonham v. 
Morgan, 102 Utah Adv. Rep. 8 (1989). 
Enforcement. 
This section provides its own enforcement 
clause, and nowhere in the statutes does it ap-
pear that unauthorized change in the place of 
diversion or in the nature of the use shall con-
stitute a forfeiture of the water. Rocky Ford 
Irrigation Co. v. Kents Lake Reservoir Co., 104 
Utah 216, 140 P.2d 638 (1943), denying peti-
tion for rehearing of 104 Utah 202, 135 P.2d 
108 (1943). 
Necessity of application for change. 
An application is necessary in order to per-
fect a right to change the use of water from use 
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for mining purposes to use for domestic and 
irrigation purposes. Fairfield Irrigation Co. v. 
Carson, 122 Utah 225, 247 P.2d 1004 (1952). 
Notice by engineer. 
Since any action by state engineer in grant-
ing application for change of diversion, use or 
place cannot affect any vested right, it follows 
that notice by publication, instead of personal 
service of notice of such application, does not 
violate the due process clause of state Constitu-
tion. Whitmore v. Murray City, 107 Utah 445, 
154 P.2d 748 (1944). 
Partial approval of changes. 
In action to change point of diversion of 
water from a river to tributaries upon which 
power company's dam was located and to 
change use from an irrigation to a domestic or 
municipal purpose, court erred in nonsuiting 
plaintiff on ground that plaintiffs use would be 
enlarged, since decree could prevent such en-
largement. Tanner v. Humphreys, 87 Utah 
164, 48 P.2d 484 (1935). 
If there is reason to believe that only a part 
of the waters covered by the application may 
he diverted at the proposed new diversion place 
without interfering with the rights of others, 
the state engineer in the first place and the 
court on appeal should approve the application 
to change the diversion place of only such 
amount of water as there is reason to believe 
may he changed without impairing the rights 
of others, regardless of the amount specified in 
the application. United States v. District 
Court, 121 Utah 18, 242 P.2d 774 (1952). 
Powers and duties of state engineer. 
Although the engineer is required, as are 
courts, to exercise discretion, determine facts 
after a hearing, and approve or reject applica-
tions accordingly, his duties are administrative 
in nature and purpose. United States v. Dis-
trict Court, 121 Utah 1, 238 P.2d 1132 (1951). 
Public policy. 
As long as vested rights are not impaired by 
its completion, a plan for the more beneficial 
use of water contemplates a most desirable re-
sult fully consistent with progress and change, 
and reflecting the established policy of this 
state. American Fork Irrigation Co. v. Linke, 
121 Utah 90, 239 P.2d 188 (1951). 
The legislature invested the engineer with 
important but not conclusive discretionary 
powers and duties deserving of great respect, 
but as a safeguard against possible injustice, 
and by plenary review on trial de novo, it also 
invested the court with the ultima ratio and 
final say as to conflicting contentions of appli-
cant and protestant. American Fork Irrigation 
Co. v. Linke, 121 Utah 90, 239 P.2d 188 (1951). 
Right of appropriator to make changes. 
Prior appropriator's right to change the 
APPROPRIATION 73-3-3 
place of diversion is not absolute or vested 
right, but is only conditional, since no such 
change can be made if public, or any other ap-
propriator, prior or subsequent, is adversely af-
fected, and neither can a prior appropriator 
prevent a subsequent appropriator from using 
any of the unappropriated waters of the state 
to the fullest extent possible merely because 
prior appropriator in future may desire to 
change his place of diversion. United States v. 
Caldwell, 64 Utah 490, 231 P. 434 (1924), deci-
sion reviewed at length in Moyle v. Salt Lake 
City, 111 Utah 201, 176 P.2d 882 (1947). 
Prior appropriator could make changes in 
place of diversion and in use of water that nei-
ther enlarged nor diminished any existing 
right but merely made use ofexisting right at 
another place, without detriment or impair-
ment of any vested right of junior appropriator. 
Lehmitz v. Utah Copper Co., 118 F.2d 518 
(10th Cir. 1941). 
In determining damages recoverable for di-
version of water, the fact that ranch owners 
had used the water for irrigation purposes does 
not limit the value of the water to them since 
this section provides that upon application an 
appropriator may change the use of his water. 
Sigurd City v. State, 105 Utah 278, 142 P.2d 
154 (1943). 
Although this section clearly indicates that 
one has right to improve his method of taking 
his entitlement of water, other factors must be 
taken into account in authorizing change in 
order to implement "beneficial use" policy of 
state. Wayman v. Murray City Corp., 23 Utah 
2d 97, 458 P.2d 861 (1969). 
Vested rights. 
The owner of a water right has a vested right 
to the quality as well as the quantity that he 
has beneficially used. Salt Lake City v. Bound-
ary Springs Water Users Ass'n, 2 Utah 2d 141, 
270 P.2d 453 (1954). 
A lower user of water of a natural stream 
acquires a vested right as against all upper 
users that they shall not increase the amount 
of water consumed after he makes his appro-
priation by a change of place of diversion or 
place or manner of use and thereby deprive 
him of the use of such water. East Bench Irri-
gation Co. v. Deseret Irrigation Co., 2 Utah 2d 
170, 271 P.2d 449 (1954); Piute Reservoir & 
Irrigation Co. v. West Panguitch Irrigation & 
Reservoir Co., 13 Utah 2d 6, 367 P.2d 855 
(1962). 
When a reservoir is constructed, the amount 
of water that lower users are entitled to is 
what they had a right to under the old system, 
and an application by the reservoir operators 
for a change in the diversion and use of water 
should be granted when it does not affect the 
vested rights of other users. Provo Bench Ca-
nal & Irrigation Co. v. Linke, 5 Utah 2d 53, 
296 P.2d 723 (1956). 
-Impairment. 
A change in the place of diversion or the 
place or nature of use or a combination of such 
changes cannot be made if the lower users, 
whether prior or subsequent to the rights of 
the parties making the change, will thereby be 
deprived of the use of water which they would 
have had under the use which the upper appro-
priators made before the change. Such a 
change would enlarge the rights of the upper 
appropriators and impair the vested rights of 
the lower users because their rights were es-
tablished on the basis that no such enlarge-
ment or changes of use would be made after the 
lower users had perfected their appropriation 
and this is true of storage as well as direct flow 
waters. East Bench Irrigation Co. v. Deseret 
Irrigation Co., 2 Utah 2d 170, 271 P.2d 449 
(1954). 
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73-3-4. "Received," "filed" defined. 
Whenever in this title the word "received" is used with reference to any 
paper deposited in the office of the state engineer, it shall be deemed to mean 
the date when such paper was first deposited in the state engineer's office; and 
whenever the term "filed" is used, it shall be deemed to mean the date when 
such paper was acceptably completed in form and substance and filed in said 
office. 
History: L. 1919, ch. 67, § 44; R.S. 1933 & differ materially from Comp. Laws 1907, 
C. 1943, 100-3-4. § 1288x43. 
Compiler's Notes. - This section does not 
COLLATERAL REFERENCES 
C.J.S. - 93 C.J.S. Waters § 157. 
Key Numbers. - Waters and Water 
Courses ea> 128. 
73-3-5. Action by engineer on applications. 
On receipt of each application containing the information required by Sec-
tion 73-3-2, and payment of the filing fee, it shall be the duty of the state 
engineer to make an endorsement thereon of the date of its receipt, and to 
make a record of such receipt in a book kept in his office for that purpose. It 
shall be his duty to examine the application and determine whether any 
corrections, amendments or changes are required for clarity and if so, see that 
such changes are made before further processing. All applications which shall 
comply with the provisions of this chapter and with the regulations of the 
state engineer shall be filed and recorded in a suitable book kept for that 
purpose. 
The state engineer may issue a temporary receipt to drill a well at any time 
after the filing of an application to appropriate water therefrom, as provided 
by this section if all fees be advanced and if in his judgment there is unappro-
priated water available in the proposed source and there is no likelihood of 
impairment of existing rights; provided, however, that the issuance of such 
temporary permits shall not dispense with the publishing of notice and the 
final approval or rejection of such application by the state engineer, as pro-
vided by this chapter. 
The state engineer may send the necessary notices and address all corre-
spondence relating to each application to the owner thereof as shown by the 
state engineer's records, or to his attorney in fact provided a written power of 
attorney is filed in the state engineer's office. 
History: L. 1919, ch. 67, § 45; R.S. 1933, Cross-References. - Fees of state engi-
100-3-5; L. 1939, ch. 111, § 1; 1941, ch. 96, neer, § 73-2-14. 
§ 1; C. 1943, 100-3-5; L. 1955, ch. 160, § 1; 
1959, ch. 137, § 1. 
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Well drilling permits. 
Filing fee. 
The requirement that a filing fee be paid 
prior to filing applies only to an application for 
appropriation under § 73-3-2 and does not ap-
ply to an application for extension of time in 
which to resume use of appropriated water un-
der § 73-1-4. Glenwood Irrigation Co. v. 
Myers, 24 Utah 2d 78, 465 P.2d 1013 (1970). 
Well drilling permits. 
This section authorizes the state engineer to 
issue a permit to drill wells after an applica-
tion to appropriate has been filed. Riordan v. 
Westwood, 115 Utah 215, 203 P.2d 922 (1949). 
73-3-5.5. Temporary applications to appropriate water -
Approval by engineer - Expiration - Proof of 
appropriation not required. 
(1) The state engineer may issue temporary applications to appropriate 
water for beneficial purposes. 
(2) The provisions of this chapter governing regular applications to appro-
priate water shall apply to temporary applications with the following excep-
tions: 
(a) (i) The state engineer shall undertake a thorough investigation of 
the proposed appropriation, and if the temporary application com-
plies with the provisions of Section 73-3-8, may make an order ap-
proving the application. 
(ii) If the state engineer finds that the appropriation sought might 
impair other rights, before approving the application, the state engi-
neer shall give notice of the application to all persons whose rights 
may be affected by the temporary appropriations. 
(b) The state engineer may issue a temporary application for a period 
of time not exceeding one year. 
(c) (i) The state engineer, in the approval of a temporary application, 
may make approval subject to whatever conditions and provisions he 
considers necessary to fully protect prior existing rights. 
(ii) If the state engineer determines that it is necessary to have a 
water commissioner distribute the water under a temporary applica-
tion for the protection of other vested rights, the state engineer may 
assess the distribution costs against the holder of the temporary ap-
plication. 
(d) (i) A temporary application does not vest in its holder a permanent 
vested right to the use of water. 
(ii) A temporary application automatically expires and is cancelled 
according to its terms. 
(e) Proof of appropriation otherwise required under this chapter is not 
required for temporary applications. 
History: C. 1953, 73-3-5.5, enacted by L. 
1979, ch. 248, § 1; 1987, ch. 161, § 290. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, redesignated 
the provisions of this section; in Subsection 
(2)(a)(ii), deleted the former second sentence 
which read "The notice may be given by regu-
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lar mail five days before the hearing or by one 
publication in a newspaper of general circula-
tion in the county in which the point of diver-
sion is located"; and made minor changes in 
phraseology and punctuation throughout the 
section. 
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73-3-6. Publication of notice of application - Corrections 
or amendments of applications. 
(1) (a) When an application is filed in compliance with this title, the state 
engineer shall publish once a week for a period of three successive weeks 
a notice of the application informing the public of the contents of the 
application and the proposed plan of development. 
(b) (i) The state engineer shall publish the notice in a newspaper pub-
lished within the county near the water source from which the appro-
priation is to be made. 
(ii) If no newspaper is published within the county, the state engi-
neer shall publish the notice in a newspaper having general circula-
tion near the water source from which the appropriation is to be 
made. 
(c) Clerical errors, ambiguities, and mistakes that do not prejudice the 
rights of others may be corrected by order of the state engineer either 
before or after the publication of notice. 
(2) After publication of notice to water users, the state engineer may autho-
rize amendments or corrections that involve a change of point of diversion, 
place, or purpose of use of water, only after republication of notice to water 
users. 
History: L. 1919, ch. 67, § 46; R.S. 1933, 
100-3-6; L. 1935, ch. 105, § 1; 1939, ch. 111, 
§ 1; C. 1943, 100-3-6; L. 1945, ch. 134, § 1; 
1949,ch.97,§ 1; 1955,ch. 160,§ 1; 1959,ch. 
137, § 1; 1987, ch. 161, § 291. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, designated 
the previously undesignated provisions of this 
section; in Subsection (2), deleted the former 
last sentence which read "Any person ag-
grieved by an order of the state engineer au-
thorizing or denying any alteration of an appli-
cation may file an action for plenary review 
thereof as provided by § 73-3-14"; and made 
minor changes in phraseology and punctuation 
throughout the section. 
NOTES TO DECISIONS 
Republication of amended application. 
While this section requires republication of 
amended application to appropriate where 
amendment involves change of point of diver-
sion, place or purpose of use of water, state 
engineer had authority to require applicant to 
correct application without republication 
where there was mere conflict in description 
and ambiguity as to proposed point of return. 
Whitmore v. Welch, 114 Utah 578, 201 P.2d 
954 (1949), construing this section prior to 
1945 amendment. 
COLLATERAL REFERENCES 
C.J.S. - 93 C.J.S. Waters § 180. 
Key Numbers. - Waters and Water 
Courses e,a, 128. 
73-3-7. Protests. 
(1) Any person interested may, at any time within 30 days after notice is 
published, file a protest with the state engineer. 




History: L. 1919, ch. 67, § 47; R.S. 1933, 
100-3-7; L. 1935, ch. 105, § 1; C. 1943, 
100-3-7; L. 1959, ch. 137, § 1; 1987, ch. 161, 
§ 292; 1988, ch. 72, § 29. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, designated 
the previously undesignated provisions of this 
section; in Subsection (1), substituted "20 
days" for "30 days" and deleted "a written pro-
test together with a copy thereof against the 
granting of the application, stating the reason 
therefor" from the end; and made minor 
changes in phraseology and punctuation 
throughout the section. 
The 1988 amendment, effective April 25, 
1988, substituted "30 days" for "20 days" in 
Subsection (1). 
NOTES TO DECISIONS 
ANALYSIS 
Person interested. 
Power of state engineer. 
Person interested. 
The fact that the one objecting to the ap-
proval of the application to appropriate the 
water was not the owner of the property when 
the filing was made was immaterial. Whitmore 
v. Salt Lake City, 89 Utah 387, 57 P.2d 726 
(1936), cert. denied, 300 U.S. 644, 57 S. Ct. 673, 
81 L. Ed. 858 (1937). 
Power of state engineer. 
Notwithstanding provision of this section for 
filing of protests to any application to appropri-
ate water, state engineer has no authority to 
fix and determine the rights of the parties to 
the proceeding. Eardley v. Terry, 94 Utah 367, 
77 P.2d 362 (1938). 
73-3-8. Approval or rejection of application - Require-
ments for approval - Application for specified 
period of time - Filing of royalty contract for 
removal of salt or minerals. 
(1) It shall be the duty of the state engineer to approve an application if: (a) 
there is unappropriated water in the proposed source; (b) the proposed use will 
not impair existing rights or interfere with the more beneficial use of the 
water; (c) the proposed plan is physically and economically feasible, unless the 
application is filed by the United States Bureau of Reclamation, and would 
not prove detrimental to the public welfare; (d) the applicant has the financial 
ability to complete the proposed works; and (e) the application was filed in 
good faith and not for purposes of speculation or monopoly. If the state engi-
neer, because of information in his possession obtained either by his own 
investigation or otherwise, has reason to believe that an application to appro-
priate water will interfere with its more beneficial use for irrigation, domestic 
or culinary, stock watering, power or mining development or manufacturing, 
or will unreasonably affect public recreation or the natural stream environ-
ment, or will prove detrimental to the public welfare, it is his duty to withhold 
his approval or rejection of the application until he has investigated the mat-
ter. If an application does not meet the requirements of this section, it shall be 
rejected. 
(2) An application to appropriate water for industrial, power, mining devel-
opment, manufacturing purposes, agriculture, or municipal purposes may be 
approved for a specific and certain period from the time the water is placed to 
beneficial use under the application, but in no event may an application be 
granted for a period of time less than that ordinarily needed to satisfy the 
essential and primary purpose of the application or until the water is no 
longer available as determined by the state engineer. At the expiration of the 
period fixed by the state engineer the water shall revert to the public and is 
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subject to appropriation as provided by Title 73. The state engineer may 
extend any limited water right upon a showing that the essential purpose of 
the original application has not been satisfied, that the need for an extension 
is not the result of any default or neglect by the applicant, and that water is 
still available; except no extension shall exceed the time necessary to satisfy 
the primary purpose of the original application. A request for extension must 
be filed in writing in the office of the state engineer not later than 60 days 
before the expiration date of the application. 
(3) Before the approval of any application for the appropriations of water 
from navigable lakes or streams of the state which contemplates the recovery 
of salts and other minerals therefrom by precipitation or otherwise, the appli-
cant shall file with the state engineer a copy of a contract for the payment of 
royalties to the state of Utah. The approval of an application shall be revoked 
in the event of the failure of the applicant to comply with terms of his royalty 
contract. 
History: L. 1919, ch. 67, § 48; R.S. 1933, 
100-3-8; L. 1939, ch. 111, § 1; 1941, ch. 96, 
§ 1; C. 1943, 100-3-8; L. 1959, ch. 137, § 1; 
1971,ch. 187,§ 1; 1976,ch.32,§ 1;1985,ch. 
139, § 1. 
Amendment Notes. - The 1985 amend-
ment added the subsection designations (1) 
through (3); in Subsection (1), redesignated the 
internal subsections (1) through (4) as (a) 
through (d) and added the designation (e); sub-
stituted "If' for "provided, that where" at the 
beginning of the second sentence of Subsection 
(1); inserted "agriculture, or municipal pur-
poses" near the beginning of Subsection (2); 
substituted "may" for "shall" in the middle of 
the first sentence of Subsection (2); inserted "or 
until the water is no longer available" near the 
end of the first sentence of Subsection (2); in-
serted "and that water is still available" in the 
third sentence of Subsection (2); divided Sub-
section (3) into two sentences, substituting 
"The approval" for "provided that approval" at 
the beginning of the second sentence; and 
made minor changes in phraseology. 
Cross-References. - Fees of state engi-
neer, § 73-2-14. 
NOTES TO DECISIONS 
ANALYSIS 
In general. 
Basis for approval of application. 
Burden of proof. 
Determination by engineer. 
Duty of state engineer. 
-Aggrieved persons. 
Effect of approval. 
Existing rights impaired. 




Necessity for approval of application. 
Proceeding to change diversion or use. 
Public welfare affected. 
Rehearings. 
Review of engineer's decision. 
Speculation. 
Unappropriated water in source. 
In general. 
The history of this section is recited in Tan-
ner v. Bacon, 103 Utah 494, 136 P.2d 957 
(1943). 
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Object of state engineer's office under this 
section is to maintain order and efficiency in 
appropriation, distribution and conservation of 
water and to allow as much water to be benefi-
cially used as possible. Bullock v. Hanks, 22 
Utah 2d 308, 452 P.2d 866 (1969). 
Basis for approval of application. 
Under former statute, applicant to state en-
gineer for appropriation of certain unappropri-
ated waters of stream was entitled, as matter 
of right, to have his application approved and 
allowed if unappropriated water existed. Brady 
v. McGonagle, 57 Utah 424, 195 P. 188 (1921). 
Burden of proof. 
When application to appropriate water is up 
for approval or rejection, applicant is not re-
quired to prove to state engineer that he can 
make an appropriation by the same kind and 
quantum of proof that would be required were 
he making final proof under § 73-3-16. 
Eardley v. Terry, 94 Utah 367, 77 P.2d 362 
(1938). 
In determining whether application to ap-
propriate water should be approved or rejected, 
general negative by applicant as to injury to 
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protestant would be sufficient to require prot-
estant to prove that he would be injured. 
Eardley v. Terry, 94 Utah 367, 77 P.2d 362 
(1938). 
Determination by engineer. 
When application to appropriate water is 
filed, state engineer is called upon to deter-
mine preliminarily whether there is probable 
cause to believe that an application can be per-
fected, having due regard to whether there is 
unappropriated water available for appropria-
tion, whether it can be put to beneficial use, 
and whether it can be diverted and so used 
without injuring or conflicting with prior 
rights of others, which if determined, applica-
tion is approved, and applicant proceeds to 
demonstrate by actual use of rights sought to 
be acquired that he is entitled to such rights. 
Eardley v. Terry, 94 Utah 367, 77 P.2d 362 
(1938); Tanner v. Bacon, 103 Utah 494, 136 
P.2d 957 (1943); Rocky Ford Irrigation Co. v. 
Kents Lake Reservoir Co., 104 Utah 202, 135 
P.2d 108 (1943); Whitmore v. Welch, 114 Utah 
578, 201 P.2d 954 (1949). 
The engineer in making a decision under 
this section exercises an executive function. He 
determines whether there is reason to believe 
from the evidence that there are unappropri-
ated waters in the proposed source which can 
be appropriated to a beneficial use without im-
pairing existing rights or interfering with a 
more beneficial use and whether the proposed 
plan is feasible and within the financial ability 
of the applicant. The court's decision on appeal 
has only the effect of authorizing or denying 
the applicant the right to proceed with this 
plan to appropriate the water the same as 
though it were made by the engineer without 
an appeal. It is not an action to adjudicate the 
rights of the parties to the use of the water. 
Bullock v. Tracy, 4 Utah 2d 370, 294 P.2d 707 
(1956). 
Duty of state engineer. 
The state engineer is required to undertake 
the same investigation in permanent change 
applications that the statute mandates in ap-
plications for water appropriations. Bonham v. 
Morgan, 102 Utah Adv. Rep. 8 (1989). 
-Aggrieved persons. 
Plaintiffs, who alleged that the state engi-
neer failed to conduct an investigation as re-
quired by this section to determine what dam-
age a change application would have on pri-
vate and public property, and failed to comply 
with § 73-3-3 by not considering the "duties" of 
the applicants, were "aggrieved persons" 
within the meaning of§ 73-3-14. Bonham v. 
Morgan, 102 Utah Adv. Rep. 8 (1989). 
Effect of approval. 
The approval of an application to appropri-
ate is only a preliminary step. It confers upon 
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the applicant no perfected right to use the 
water. It does not in any degree impair or di-
minish the existing rights of others. It merely 
clothes the applicant with authority to proceed 
and perfect, if he can, his proposed appropria-
tion by the actual diversion and application of 
the water claimed to a beneficial use. Little 
Cottonwood Water Co. v. Kimball, 76 Utah 
243, 289 P. 116 (1930); Rocky Ford Irrigation 
Co. v. Kents Lake Reservoir Co., 104 Utah 202, 
135 P.2d 108 (1943). 
Any application to appropriate water is sub-
ject to all rights accrued prior to filing, and 
filing application does not give applicant right 
or license to proceed to the injury of prior 
rights. Eardley v. Terry, 94 Utah 367, 77 P.2d 
362 (1938). 
The state engineer in approving or denying 
an application for appropriation of water rights 
acts in an administrative capacity only, and 
has no authority to determine rights of parties. 
The same reasoning applies to the extent of the 
state engineer's authority when he determines 
to grant or deny an application for change of 
diversion, use or place. Whitmore v. Murray 
City, 107 Utah 445, 154 P.2d 748 (1944); 
United States v. District Court, 121 Utah 1, 
238 P.2d 1132 (1951). 
Existing rights impaired. 
The determination of existing rights, in 
many cases, involves intricate and difficult 
questions of both law and fact, and is pecu-
liarly a judicial function. It cannot, therefore, 
be said that the legislature intended, by this 
section, to vest the power to make such adjudi-
cation in the state engineer. Little Cottonwood 
Water Co. v. Kimball, 76 Utah 243,289 P. 116 
(1930). 
Unless it appears that the approval of the 
application will injure vested rights of prior 
appropriators, the application to appropriate 
should be approved. Rocky Ford Irrigation Co. 
v. Kents Lake Reservoir Co., 104 Utah 202, 
135 P.2d 108 (1943); Whitmore v. Welch, 114 
Utah 578, 201 P.2d 954 (1949). 
Interference with more beneficial use. 
This section does not provide that one of the 
uses mentioned is a more beneficial use than 
any other use mentioned. It does not indicate 
that the uses mentioned first are more benefi-
cial than those mentioned later. It refers to 
each use mentioned as the more beneficial use, 
thus indicating that such use under certain cir-
cumstances may be a more beneficial use, and 
limiting the possible more beneficial uses to 
those mentioned. It mentions almost all possi-
ble beneficial uses, thus indicating that under 
certain circumstances one of the mentioned 
uses might be more beneficial than another, 
and not limiting the uses which are not more 
beneficial to uses other than those mentioned. 
Evidently the legislature intended that upon 
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the filing of an application to appropriate 
water the state engineer should determine 
from the facts and circumstances of each case 
whether the approval thereof would interfere 
with the more beneficial use of the water, for 
one of the purposes mentioned, whether the 
purpose proposed in the application was for one 
of the purposes mentioned or for some other 
purpose. Tanner v. Bacon, 103 Utah 494, 136 
P.2d 957 (1943). 
Limitations. 
State engineer may approve applications 
subject to limitations. Tanner v. Bacon, 103 
Utah 494, 136 P.2d 957 (1943). 
Where application for appropriation for 
power purposes provided for return of the 
water to the stream at a point below the intake 
point of a lower prior appropriator, where there 
was no reasonable probability that water 
above such intake point was open to appropria-
tion absent abandonment of the prior appropri-
ation, where there was no allegation of such an 
abandonment, and where application was 
granted with condition that water be returned 
at or above such intake point, it was improper 
to limit such condition "unless and until it is 
determined by a competent tribunal that the 
rights of' the prior appropriator "have been 
lost by reason of nonuse." Whitmore v. Welch, 
114 Utah 578, 201 P.2d 954 (1949). 
Mineral royalties. 
As the state is the owner of the salt con-
tained in the waters of Great Salt Lake, the 
1941 amendment to this section is not uncon-
stitutional, because it takes no right which 
could have been acquired by the filing of an 
application for the appropriation of water be-
fore its enactment, but merely provides a 
method by which rights to the salt may be ac-
quired from the state land board, and thus puts 
one in a position to put the water to a benefi-
cial use, and also provides a check with the 
state engineer, so that no water may be appro-
priated from navigable bodies of water, the 
beds of which belong to the state, for the sole 
purpose of taking therefrom the minerals 
which do not belong to the appropriator. 
Deseret Livestock Co. v. State, 110 Utah 239, 
171 P.2d 401 (1946). 
Monopoly. 
Where application covered a relatively small 
segment of a stream and there was no evidence 
that it was for substantially more water than 
essential to the capacity of the contemplated 
power plant, the application was not designed 
to monopolize the water of the stream. 
Whitmore v. Welch, 114 Utah 578, 201 P.2d 
954 (1949). 
Necessity for approval of application. 
Unless his application has been approved, 
applicant is without interest in the subject 
matter, and unable to prosecute his claim or to 
question prior claims. Little Cottonwood Water 
Co. v. Kimball, 76 Utah 243, 289 P. 116 (1930). 
No vested right to use of water is acquired by 
mere filing of application to appropriate water 
unless approved either by state engineer or by 
court on appeal therefrom. McGarry v. Thomp-
son, 114 Utah 442, 201 P.2d 288 (1948); 
Whitmore v. Welch, 114 Utah 578, 201 P.2d 
954 (1949). 
Proceeding to change diversion or use. 
In action to change point of diversion of 
water from a river to tributaries upon which 
power company's dam was located and to 
change use from an irrigation to a domestic or 
municipal purpose, court erred in nonsuiting 
plaintiff on ground that plaintiffs use would be 
enlarged, since decree could prevent such en-
largement. Tanner v. Humphreys, 87 Utah 
164, 48 P.2d 484 (1935), applying this section 
prior to the 1939 amendment. 
In granting applicant right to change its 
point of diversion and return, state engineer 
did not adjudicate the priority to the use of 
water at that point of diversion, but merely 
determined that applicant could use the water 
at that point as long as it did not interfere with 
the prior rights of others. The determination of 
the priority of rights is a judicial function and 
not among the powers of the state engineer. 
Whitmore v. Murray City, 107 Utah 445, 154 
P.2d 748 (1944). 
Public welfare affected. 
Under this section, where the approval of the 
application would prove detrimental to the 
public welfare, the state engineer is directed to 
reject the same. In other words, the state may 
reject or limit applications to appropriate its 
unappropriated waters, and state engineer 
may reject or limit priority of plaintiffs appli-
cation in the interest of the public welfare. 
Tanner v. Bacon, 103 Utah 494, 136 P.2d 957 
(1943), citing many cases from other states. 
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The decisions in Nebraska and Oregon hold-
ing that anything not for the best interest of 
the public would be "detrimental to the public 
welfare" within the meaning of those words as 
used in this section have been followed in this 
state in Tanner v. Bacon, 103 Utah 494, 136 
P.2d 957 (1943). 
Rehearings. 
State engineer has authority to grant a re-
hearing of his decision to grant an application 
for appropriation of water rights. Clark v. 
Hansen, 631 P.2d 914 (Utah 1981). 
Review of engineer's decision. 
A landowner was not entitled to mandamus 
to compel state engineer to grant the right to 
perfect the irrigation ditch of a third person, so 
as to avoid waste of water by seepage and to 
permit the landowner to use the water saved. 
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Tanner v. Beers, 49 Utah 536, 165 P. 465 
(1917), applying Comp. Laws 1907, § 1288xl0. 
This state follows the California rule that 
where the state engineer does not act arbitrar-
ily or capriciously his action must be upheld. 
Tanner v. Bacon, 103 Utah 494, 136 P.2d 957 
(1943). 
"The state engineer may not arbitrarily re-
ject one application and approve another one 
for the same thing, even though the latter is 
not protested." Of course, however, plaintiff 
cannot complain where district court directs 
state engineer to approve plaintiffs application 
without making it subject to another and sub-
sequent application to appropriate waters of 
same river, where diversion point in both ap-
plications was approximately the same, and 
application was not protested and was ap-
proved by state engineer. Tanner v. Bacon, 103 
Utah 494, 136 P.2d 957 (1943). 
In a review of a decision of the state engi-
neer, the court may try all pertinent issues to 
determine whether the applicant has met its 
burden of showing that the necessary condi-
tions exist to warrant approval of his applica-
tion to appropriate water, and the district court 
review is not limited to the particular issues as 
determined by the state engineer. Shields v. 
Dry Creek Irrigation Co., 12 Utah 2d 98, 363 
P.2d 82 (1961). 
The proceeding to review a decision of the 
state engineer rejecting an application to ap-
propriate water is equitable in nature and, 
where there was a finding that the applicant 
failed to show a feasible plan for the diversion 
of water, the finding could be reversed only if 
the evidence clearly preponderated against it. 
Shields v. Dry Creek Irrigation Co., 12 Utah 2d 
98, 363 P.2d 82 (1961). 
The Supreme Court will affirm the trial 
court's approval of an application to appropri-
ate waters if, from the evidence, the court finds 
probable cause to believe that there are unap-
propriated waters available for appropriation 
and that the applicants can make the appropri-
ation without interfering with prior rights to 
the use of the water by others. Reimann v. 
Richards, 12 Utah 2d 109, 363 P.2d 499 (1961). 
Speculation. 
Where applicant testified without contradic-
tion that he intended no profit for himself and 
where he sold his rights for practically what he 
spent apparently receiving nothing for his own 
efforts and time, the application could not be 
considered made for speculative purposes. 
Whitmore v. Welch, 114 Utah 578, 201 P.2d 
954 (1949). 
A land sale contract providing that water 
rights acquired by the buyer or his assignee be 
considered appurtenant to the land and that 
title to such rights pass to the seller on default 
did not constitute speculation in water rights 
by the seller. Frailey v. McGarry, 116 Utah 
504, 211 P.2d 840 (1949). 
Speculation in the public waters of this state 
is against the best interests of its people. Al-
though the legislature has given formal ex-
pression to this principle, the principle would 
be equally true in the absence of statute. 
Frailey v. McGarry, 116 Utah 504, 211 P.2d 
840 (1949). 
Unappropriated water in source. 
In a doubtful case the application should be 
approved, since the policy of the law is to pre-
vent waste and promote the largest beneficial 
use of water. Therefore new appropriations 
should be favored and not hindered. If it is ap-
parent from the findings that there is a sub-
stantial quantity of unappropriated water in 
the source, it is erroneous to deny application. 
Little Cottonwood Water Co. v. Kimball, 76 
Utah 243, 289 P. 116 (1930); Rocky Ford Irri-
gation Co. v. Kents Lake Reservoir Co., 104 
Utah 202, 135 P.2d 108 (1943); Whitmore v. 
Welch, 114 Utah 578, 201 P.2d 954 (1949). 
Under this section it is not a prerequisite to 
the approval of an application that the state 
engineer find affirmatively that there is unap-
propriated water in the proposed source. Stated 
negatively, it is only when there is no unappro-
priated water in the source that the application 
is to be rejected. Little Cottonwood Water Co. 
v. Kimball, 76 Utah 243, 289 P. 116 (1930). 
Where claim of abandonment is advanced, 
state engineer should approve application for 
appropriation, since question whether there is 
unappropriated water in proposed source de-
pends upon determination in proper proceeding 
of fact of legal abandonment, and approval of 
application would be condition precedent to 
subsequent claimant asserting right to water 
involved. Whitmore v. Welch, 114 Utah 578, 
201 P.2d 954 (1949). 
If there is unappropriated water in proposed 
source, or if it is not clear that there is no un-
appropriated water in proposed source, then 
state engineer should approve application, pro-
vided applicant satisfies other requirements of 
this section. Lehi Irrigation Co. v. Jones, 115 
Utah 136, 202 P.2d 892 (1949). 
Applications should be approved if the evi-
dence shows reasonable grounds to believe that 
unappropriated waters may be appropriated 
under the application. Little Cottonwood 
Water Co. v. Sandy City, 123 Utah 242, 258 
P.2d 440 (1953). 
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Where the applicant seeks to appropriate un-
derground waters which are part of the source 
of a surface stream, which surface stream is 
already appropriated and there is evidence giv-
ing reasonable grounds to believe that unap-
propriated waters may be appropriated under 
the application, the application should be 
granted. It is not necessary that the applicant 
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show that a new source of water has been prior rights. Little Cottonwood Water Co. v. 
found, but only that additional water can be Sandy City, 123 Utah 242,258 P.2d 440 (1953). 
beneficially used without interfering with 
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73-3-9. Conflict in land areas Preference to 
homesteaders, desert entrymen and purchasers 
from state. 
When an application is made to use water on certain land and subsequently 
a homesteader, desert entryman, or person in possession of land under a 
contract to purchase the same makes an application to appropriate water for 
use on the same land or any part thereof, the latter application, on proper 
showing, may be approved notwithstanding the conflict in the land areas, and 
the land covered by such subsequent application shall thereupon be excluded 
from such prior application. 
History: L. 1919, ch. 67, § 49; R.S. 1933 & 
C. 1943, 100-3-9. 
73-3-10. Endorsement on application of approval or rejec-
tion - Return of application - Commencement 
of work - Time limit upon completion of work. 
The approval or rejection of an application shall be endorsed thereon and a 
record made of such endorsement in the state engineer's office. A copy of the 
application so endorsed shall be returned to the applicant; if approved, the 
applicant shall be authorized, on receipt thereof, to proceed with the construc-
tion of the necessary works and take all steps required to apply the water to 
the use named in the application and to perfect the proposed appropriation; if 
the application is rejected, the applicant shall take no steps toward the prose-
cution of the proposed work or the diversion and use of the public water so 
long as such rejection shall continue in force. The state engineer shall state in 
his endorsement of approval the time within which the construction work 
shall be completed and the time within which the water shall be applied to 
beneficial use. 
History: L. 1919, ch. 67, §§ 50, 52; R.S. 
1933 & C. 1943, 100-3-10; L. 1945, ch. 134, 
§ 1; 1959, ch. 137, § 1. 
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NOTES TO DECISIONS 
73-3-12 
ANALYSIS 
Commencement of work. 
Date of proof of appropriation. 
Extensions of time. 
Priorities. 
Commencement of work. 
Supreme Court will not disturb finding as to 
time actual construction work was commenced 
at point of diversion and finding that such 
work was not sham and frivolous. Whitmore v. 
Salt Lake City, 89 Utah 387, 57 P.2d 726 
(1936), cert. denied, 300 U.S. 644, 57 S. Ct. 673, 
81 L. Ed. 858 (1937). 
Date of proof of appropriation. 
An applicant for appropriation of water 
could be charged with actual knowledge of the 
date proof of appropriation was due, since, 
when the application was approved, the proof 
date was contained in the endorsement of ap-
proval. Mosby Irrigation Co. v. Criddle, 11 
Utah 2d 41, 354 P.2d 848 (1960). 
Extensions of time. 
State engineer may grant reasonable exten-
sions of time within period as provided by 
§ 73-3-12. In re Application 7600 to Appropri-
ate 30 Second Feet of Water, 63 Utah 311, 225 
P. 605 (1924). 
Priorities. 
The statute makes no provision for the deter-
mination of the priorities of the applicant and 
the protestants or the extent of their rights. It 
merely requires an approval or rejection of the 
application, and, if approved, authorizes the 
applicant to proceed with his proposed work, 
and, if rejected, forbids him to proceed. United 
States v. District Court, 121 Utah 18, 242 P.2d 
774 (1952). 
73-3-11. Statement of financial ability of applicants. 
Before either approving or rejecting an application the state engineer may 
require such additional information as will enable him properly to guard the 
public interests, and may require a statement of the following facts: In case of 
an incorporated company, he may require the submission of the articles of 
incorporation, the names and places of residence of its directors and officers, 
and the amount of its authorized and its paid-up capital. If the applicant is not 
a corporation, he may require a showing as to the names of the persons pro-
posing to make the appropriation and a showing of facts necessary to enable 
him to determine whether or not they are qualified appropriators and have 
the financial ability to carry out the proposed work, and whether or not the 
application has been made in good faith. 
History: L. 1919, ch. 67, § 51; R.S. 1933 & 
C. 1943, 100-3-11. 
73-3-12. Time limit on construction and application - Ex-
tensions - Approval - Decisions of engineer -
Appeal - Application without proof. 
(1) (a) The construction of the works and the application of water to benefi-
cial use shall be diligently prosecuted to completion within the time fixed 
by the state engineer. 
(b) Extensions of time, not exceeding 50 years from the date of ap-
proval of the application, may be granted by the state engineer on proper 
showing of diligence or reasonable cause for delay. 
(c) All requests for extension of time shall be made by affidavit and 
shall be filed in the office of the state engineer on or before the date fixed 
for filing proof of appropriation. 
(d) Extensions not exceeding 14 years after the date of approval may be 
granted by the state engineer upon a sufficient showing by affidavit, but 
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extensions beyond 14 years shall be granted only after application and 
publication of notice. 
(e) (i) The state engineer shall publish notice once each week for three 
successive weeks in a newspaper of general circulation in the county 
in which the source of supply is located. 
(ii) The notice shall contain information that will inform the pub-
lic of the diligence claimed and the reason for the request. 
(f) Any person interested may, at any time within (30) days after the 
notice is published, file a protest with the state engineer. 
(g) In considering an application to extend the time in which to place 
water to beneficial use under an approved application, the state engineer 
shall deny the extension and declare the application lapsed, unless the 
applicant affirmatively shows that he has exercised or is exercising rea-
sonable and due diligence in working toward completion of the appropria-
tion. 
(h) (i) If reasonable and due diligence is shown by the applicant, the 
state engineer shall approve the extension. 
(ii) The approved extension is effective so long as the applicant 
continues to exercise reasonable diligence in completing the appro-
priation. 
(i) The state engineer shall consider the holding of an approved appli-
cation by any municipality, metropolitan water district, or other public 
agency to meet the reasonable future requirements of the public to be 
reasonable and due diligence within the meaning of this act. 
(j) The state engineer, in acting upon requests for extension of time, 
may, if he finds unjustified delay or lack of diligence in prosecuting the 
works to completion, deny the extension or may grant the request in part 
or upon conditions, including a reduction of the priority of all or part of 
the application. 
(2) (a) An application upon which proof has not been submitted shall lapse 
and have no further force or effect after the expiration of 50 years from 
the date of its approval. 
(b) If the works are constructed with which to make beneficial use of 
the water applied for, the state engineer may, upon showing of that fact, 
grant additional time beyond the 50-year period in which to make proof. 
History: L. 1919, ch. 67, § 52; R.S. 1933, 
100-3-12; L. 1937, ch. 130, § 1; 1939, ch. 111, 
§ 1; 1941, ch. 97, § 1; C. 1943, 100-3-12; L. 
1947, ch. 142, § 1; 1955, ch. 160, § 1; 1959, 
ch. 137,§ 1; 1975,ch.212,§ 1; 1979,ch.251, 
§ 1; 1987, ch. 161, § 293; 1988, ch. 72, § 30. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, designated 
the formerly undesignated provisions of Sub-
section (1), in Subsection (1)(0, substituted "20 
days" for "30 days" and deleted "a written pro-
test against the granting of such extension of 
time; stating the reasons which shall be consid-
ered by the state engineer" from the end; in 
Subsection (l)(j), deleted the former last sen-
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tence which read: "The decision of the state 
engineer with respect to such requests for ex-
tension of time shall be final unless an action 
to review such decision is filed in the district 
court as provided by Section 73-3-14"; and 
made minor changes in phraseology and punc-
tuation throughout the section. 
The 1988 amendment, effective April 25, 
1988, substituted "30 days" for "20 days" in 
Subsection (1)(0. 
Meaning of "this act." - The phrase 
"meaning of this act," at the end of Subsection 
(l)(i), first appeared in this section in Laws 
1975, Chapter 212, which affected only this 
code section. 
APPROPRIATION 
NOTES TO DECISIONS 
73-3-12 
ANALYSIS 
Authority to grant extension. 
Discretion of engineer in granting extension. 
Due diligence. 
Proof required for extension. 
Reasonable delay. 
Timeliness of final proof. 
Authority to grant extension. 
Under former statute state engineer had au-
thority to grant extension of time for appropri-
ation that he had fixed for completing power 
plant and pipeline if not beyond ultimate limit 
fixed by statute, although application therefor 
was not made until after time first fixed by 
engineer had elapsed. Pool v. Utah County 
Light & Power Co., 36 Utah 508, 105 P. 289 
(1909). 
State engineer had no jurisdiction to enter-
tain second application for extension of time to 
prove claim to appropriate water during previ-
ous extension of time granted by court which 
retained jurisdiction and while case was still 
pending. Carbon Canal Co. v. Sanpete Water 
Users Ass'n, 19 Utah 2d 6, 425 P.2d 405 (1967). 
Discretion of engineer in granting exten-
sion. 
State engineer may, in his discretion, extend 
time for completion of appropriation of waters, 
and such exercise of discretion will not be re-
viewed unless it has been abused. In re Appli-
cation 7600 to Appropriate Water, 73 Utah 50, 
272 P. 225 (1928). 
Due diligence. 
Whether due diligence has been used in com-
mencing the construction of works to appropri-
ate water under an application is a question of 
fact to be determined from all the circum-
stances surrounding each particular case; the 
real criterion appears to be the bona tides of 
the attempt to appropriate which must be pur-
sued with all the expedition and constant effort 
to accomplish the undertaking which is usual 
"in men engaged in like enterprises, and who 
desire a speedy accomplishment of their de-
signs." Carbon Canal Co. v. Sanpete Water 
Users Ass'n, 10 Utah 2d 376, 353 P.2d 916 
(1960). 
Movement of 1050 cubic yards of earth for 
access to a hoped-for tunnel, done largely to 
conserve water to which the claimant already 
had rights, and efforts to obtain government 
financing of the project did not satisfy the due 
diligence requirements, especially after nearly 
half a century of delay. Carbon Canal Co. v. 
Sanpete Water Users Ass'n, 19 Utah 2d 6,425 
P.2d 405 (1967). 
Proof required for extension. 
An applicant for extension of time in which 
to prove up a claim to appropriate water must 
show either that he had acted with due dili-
gence or that there was reasonable cause for 
such delay, both of which must be demon-
strated by the high type of convincing evidence 
demanded in water development cases. Carbon 
Canal Co. v. Sanpete Water Users Ass'n, 19 
Utah 2d 6, 425 P.2d 405 (1967). 
Proof of efforts to prove up the claim after 
prior extension deadline had expired were im-
material in a case involving an application for 
further extension of time. Carbon Canal Co. v. 
Sanpete Water Users Ass'n, 19 Utah 2d 6, 425 
P.2d 405 (1967). 
Reasonable delay. 
Financial inability of a claimant to proceed 
with the work necessary for actual appropria-
tion does not make delay reasonable, particu-
larly when the delay is due to the difficulty of 
financing a large project. Carbon Canal Co. v. 
Sanpete Water Users Ass'n, 19 Utah 2d 6, 425 
P.2d 405 (1967). 
Applicant failed to demonstrate that a pro-
tracted divorce was a reasonable cause for de-
lay to entitle him to an extension of time where 
he was neither the owner or possessor nor had 
obtained an easement in the land on which the 
water was to be used, had been granted numer-
ous extensions in the past, and there were 
other pending applications for the use of the 
water. Blake v. Lambert, 590 P.2d 351 (Utah 
1979). 
Timeliness of final proof. 
In an action to quiet title, where plaintiffs 
filed final proof in time, there was a sufficient 
compliance with statutory requirements to 
support an award of priority to the plaintiffs, 
even though they paid the filing fee and nota-
rized the proof some months after the deadline 
for the final proof. Huber v. Deep Creek Irriga-
tion Co., 6 Utah 2d 15, 305 P.2d 478 (1956). 
COLLATERAL REFERENCES 
Journal of Energy Law and Policy. - A 
Primer of Utah Water Law: Part II, 6 J. En-
ergy L. & Pol'y 1 (1985). 
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73-3-13. Protests - Procedure. 
(1) Any other applicant, or any user of water from any river system or 
water source may file a request for agency action with the state engineer 
alleging that such work is not being diligently prosecuted to completion. 
(2) Upon receipt of the request for agency action, the state engineer shall 
give the applicant notice and hold an adjudicative proceeding. 
(3) If diligence is not shown by the applicant, the state engineer may de-
clare the application and all rights under it forfeited. 
History: L. 1919, ch. 67, § 53; R.S. 1933, 
100-3-13; L. 1937, ch. 130, § 1; C. 1943, 
100-3-13; L. 1987, ch. 161, § 294. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, rewrote and 
designated the provisions of this section to 
such an extent that a detailed analysis is im-
practicable. 
NOTES TO DECISIONS 
Storage rights. 
Under this section it would seem that a stor-
age right may not be kept alive indefinitely 
without any attempt to provide adequate stor-
age facilities. If construction is not prosecuted 
diligently to completion, any other applicant or 
any user of water from any river system or 
water source may protest to the state engineer, 
and upon proper showing, state engineer may 
declare application and all rights obtained 
thereunder void. Rocky Ford Irrigation Co. v. 
Kents Lake Reservoir Co., 104 Utah 216, 140 
P.2d 638, denying rehearing of 104 Utah 202, 
135 P.2d 108 (1943). 
73-3-14. Judicial review -· State engineer as defendant. 
(1) (a) Any person aggrieved by an order of the state engineer may obtain 
judicial review by following the procedures and requirements of Chapter 
46b, Title 63. 
(b) Venue for judicial review of informal adjudicative proceedings shall 
be in the county in which the stream or water source, or some part of it, is 
located. 
(2) The state engineer shall be joined as a defendant in all suits to review 
his decisions, but no judgment for costs or expenses of the litigation may be 
rendered against him. 
History: L. 1919, ch. 67, § 54; R.S. 1933, 
100-3-14; L. 1937, ch. 130, § 1; C. 1943, 
100-3-14; L. 1986, ch. 47, § 35; 1987, ch. 161, 
§ 295. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, rewrote and 
designated the provisions of this section as last 
amended by Laws 1986, ch. 47, § 35 to the ex-
tent that a detailed analysis is impracticable. 
NOTES TO DECISIONS 
ANALYSIS 
Aggrieved persons. 
Exclusive method of review. 
Jurisdiction of district court. 
Right of review. 
Aggrieved persons. 
Plaintiffs, who alleged that the state engi-
neer failed to conduct an investigation as re-
quired by § 73-3-8 to determine what damage 
a change application would have on private 
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and public property, and failed to comply with 
§ 73-3-3 by not considering the "duties" of the 
applicants, were "aggrieved persons" within 
the meaning of this section. Bonham v. Mor-
gan, 102 Utah Adv. Rep. 8 (1989). 
Exclusive method of review. 
The only manner in which a decision~ the 
state engineer may be reviewed is by way of 
appeal. Smith v. Sanders, 112 Utah 517, 189 
P.2d 701 (1948). 
APPROPRIATION 73-3-15 
In action to have defendant's right to use 
water declared forfeited for non-use and to en-
join any further use thereof, trial court improp• 
erly granted summary judgment for plaintiff 
since state engineer had granted extension of 
time for defendant to resume use and plaintiff 
did not use proper remedy of civil action in 
district court for review of state engineer's de-
cision, but rather filed action to have defen-
dant's rights declared forfeited, which resulted 
in an attempt by plaintiff to exercise authority 
granted specifically to state engineer to enjoin 
unlawful diversion. Glenwood Irrigation Co. v. 
Myers, 24 Utah 2d 78, 465 P.2d 1013 (1970). 
Jurisdiction of district court. 
District court had jurisdiction under this sec-
tion to annul and vacate rulings and orders of 
the state engineer that were in conflict with a 
prior decree of the court even though the engi-
neer was not a party to the action in which the 
prior decree was rendered. Nye v. Bacon, 81 
Utah 346, 18 P.2d 289 (1933). 
Where the United States, in administering 
the Federal Reclamation Act, applied to the 
engineer for a change of place of diversion, and 
claimed the right to make such a change under 
the engineer's favorable decision, it was sub-
ject to the jurisdiction of the district court to 
review the engineer's decision. United States 
v. District Court, 121 Utah 1, 238 P.2d 1132 
(1951). 
District court had no jurisdiction to review 
decision of state engineer which appropriated 
certain water rights in a ground water basin 
where the state engineer had granted a rehear• 
ing on the matter prior to the filing for review 
in the district court. Clark v. Hansen, 631 P.2d 
914 (Utah 1981). 
Right of review. 
Where, under former statute, application for 
appropriation of certain alleged unappropri-
ated waters of stream was turned down by 
state engineer without hearing solely on 
ground that engineer was of opinion that there 
was no unappropriated water in stream, appli• 
cant could petition district court for redress. 
Brady v. McGonagle, 57 Utah 424, 195 P. 188 
(1921). 
Where plaintiff protested to state engineer 
concerning defendant's applications to appro• 
priate water from certain springs arising on 
defendant's land, and state engineer approved 
applications, plaintiff was entitled to have 
state engineer's action reviewed by district 
court. Lehi Irrigation Co. v. Jones, 115 Utah 
136, 202 P.2d 892 (1949). . 
Where engineer's certificate, issued in 1949, 
permitted city to store 321.78 acre feet of water 
in a specified reservoir, but between 1949 and 
1969 city was permitted to draw in excess of 
700 acre feet each year, reduction after 1969 of 
water allowed to be drawn to level shown on 
certificate gave no cause for complaint; any 
challenge to the certificate should have been 
brought within 60 days of its issuance, pursu-
ant to the provisions of this section (before 
1987 amendment); therefore, action was com• 
menced 23 years too late. Provo City v. Lam-
bert, 545 P.2d 185 (Utah 1976). 
In reviewing state engineer's decision on 
water use, the issues at the district court hear• 
ing are strictly limited to those that were, or 
could have been, raised before the state engi-
neer. Crafts v. Hansen, 667 P.2d 1068 (Utah 
1983). 
COLLATERAL REFERENCES 
Journal of Energy Law and Policy. - A 
Primer of Utah Water Law: Part II, 6 J. En-
ergy L. & Pol'y 1 (1985). 
73-3-15. Dismissal of action for review of informal adjudi-
cative proceedings. 
(1) An action to review a decision of the state engineer from an informal 
adjudicative proceeding may be dismissed upon the application of any of the 
parties upon the grounds provided in Rule 41 of the Utah Rules of Civil 
Procedure for the dismissal of actions generally and for failure to prosecute 
such action with diligence. 
(2) (a) For the purpose of this section, failure to prosecute a suit to final 
judgment within two years after it is filed, or, if an appeal is taken to the 
Supreme Court within three years after the filing of the suit, constitutes 
lack of diligence. 
(b) A court shall dismiss those suits after ten days' notice by regular 
mail to the plaintiff. 
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History: L. 1919, ch. 67, § 54; R.S. 1933, 
100-3-15; L. 1937, ch. 130, § 1; 1939, ch. 111, 
§ 1; C. 1943, 100-3-15; L. 1955, ch. 160, § 1; 
1987, ch. 161, § 296. 
Amendment Notes. - The 1987 amend-
ment, effective January 1, 1988, rewrote the 
section. 
NOTES TO DECISIONS 
ANALYSIS 
Application. 
Dismissal with prejudice required. 
Effect of decision. 
Evidence considered by court. 
Issues determined by court. 
Judicial notice. 
Request for dismissal. 
Application. 
The reference herein to Rule 41 does not pre-
vent the independent application of that rule 
in a water appropriation case; a court may ex-
ercise its discretion to dismiss under the rule 
without reference to the time limit set forth in 
this section. Wilson v. Lambert, 613 P.2d 765 
(Utah 1980). 
Dismissal with prejudice required. 
Dismissal without prejudice gives party ad-
ditional time and is contrary to whole tenor of 
this section; hence, the dismissal must be with 
prejudice. Provo City v. Hansen, 601 P.2d 141 
(Utah 1979). 
Effect of decision. 
The district court's decision, like the engi-
neer's decision in approving or rejecting the 
application, has the effect of determining 
whether the applicant may proceed to perfect a 
right thereunder. United States v. District 
Court, 121 Utah 1, 238 P.2d 1132 (1951). 
No rights to the use of water accrue by the 
mere approving or rejecting of an application. 
United States v. District Court, 121 Utah 1, 
238 P.2d 1132 (1951). 
The decisions of courts reviewing decisions of 
the state engineer are not merely the decisions 
of an administrative or executive officer or 
body; they are the adjudications of courts act-
ing as such, they become the law of the case, 
are res judicata, and are binding precedent as 
are other decisions by such courts on other 
matters. East Bench Irrigation Co. v. State, 5 
Utah 2d 235, 300 P.2d 603 (1956). 
Since proceedings under this section are eq-
uitable in nature findings of lower court will 
not be disturbed unless evidence clearly pre-
ponderates against them. Bullock v. Hanks, 22 
Utah 2d 308, 452 P.2d 866 (1969). 
Evidence considered by court. 
In considering an application for appropria-
tion of water, the court may receive and con-
sider competent and admissible evidence out-
side the record, findings, data or decisions de-
veloped in the engineer's office relating 
thereto, although the court may not transcend 
the issues raised by the application and con-
sider evidence touching a matter foreign to the 
application. American Fork Irrigation Co. v. 
Linke, 121 Utah 90, 239 P.2d 188 (1951). 
Issues determined by court. 
District court is limited to particular ques-
tion decided by state engineer. In re Applica-
tion 7600 to Appropriate 30 Second Feet of 
Water, 63 Utah 311, 225 P. 605 (1924). 
When appeal is taken from decision of state 
engineer approving or rejecting application to 
appropriate water, trial court is required to de-
termine same questions de novo, and all that 
such court, or appellate court on appeal there-
from, is called upon to do is to determine 
whether application should be rejected or ap-
proved. Eardley v. Terry, 94 Utah 367, 77 P.2d 
362 (1938); Tanner v. Bacon, 103 Utah 494, 
136 P.2d 957 (1943); United States v. District 
Court, 121 Utah 1, 238 P.2d 1132 (1951). 
On appeal from decision of state engineer re-
jecting application to appropriate water, it is 
not for court to decree to applicant any waters 
he may be able to obtain by conserving and 
increasing flow of stream involved, but it 
should simply determine whether application 
was rightly rejected, and whether, from the ev-
idence, there is probable cause to believe that 
there is unappropriated water available for 
use, that applicant can beneficially use it, and 
that water can be diverted and used without 
injury to or conflict with prior rights. Eardley 
v. Terry, 94 Utah 367, 77 P.2d 362 (1938); Tan-
ner v. Bacon, 103 Utah 494, 136 P.2d 957 
(1943). 
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Where evidence showed that there was un-
appropriated water which applicant could put 
to beneficial use, and it did not appear that 
protestants would be injured by diversion and 
use thereof, trial court, on appeal from state 
engineer's denial of application to appropriate 
water, correctly approved application permit-
ting applicant to prove definitely that there 
was water available, but it was error for court 
to take view that applicant had already per-
fected his application and decree to him use of 
alleged increased flow of source without re-
quiring him to comply with law of appropria-
tion. Eardley v. Terry, 94 Utah 367, 77 P.2d 
362 (1938). 
The use of the terms "review" and "trial de 
novo" (see now§ 63-46b-15) indicates that the 
APPROPRIATION 73-3-16 
court shall review only the issues of law and 
fact that were involved in the engineer's deci-
sion; that is, whether the application shall be 
approved or rejected, and, as a corollary 
thereto, whether on all the evidence adduced at 
such trial de novo the engineer's approval or 
rejection should be sustained, rejected, or mod-
ified. United States v. District Court, 121 Utah 
1, 238 P.2d 1132 (1951). 
The court may not determine issues not 
within the power of the engineer to determine. 
United States v. District Court, 121 Utah 1, 
238 P.2d 1132 (1951). 
In reviewing the engineer's decision, the dis-
trict court has no right to adjudicate the rights 
of the parties to the use of the water. United 
States v. District Court, 121 Utah 1, 238 P.2d 
1132 (1951). 
Some questions considered by the courts in 
cases on an appeal from the engineer's decision 
are not necessarily adjudicated by the court's 
decisions in such cases, for example: the extent 
or priority of rights the applicant hopes to ac-
quire under an application are not subject to 
adjudication and, also, rights that have been 
adjudicated in previous actions are not 
readjudicated. East Bench Irrigation Co. v. 
State, 5 Utah 2d 235, 300 P.2d 603 (1956). 
In a review of a decision of the state engi-
neer, the "trial de novo" specified in this sec-
tion (see now§ 63-46b-15) comprehends a trial 
of all pertinent issues to determine whether 
the applicant has met his burden of showing 
that the necessary conditions exist to warrant 
approval of his application to appropriate 
water, and the district court review is not lim-
ited to the particular issues as determined by 
the state engineer. Shields v. Dry Creek Irriga-
tion Co., 12 Utah 2d 98, 363 P.2d 82 (1961). 
Judicial notice. 
The Supreme Court may take judicial notice 
of the records of the state engineer. American 
Fork Irrigation Co. v. Linke, 121 Utah 90, 239 
P.2d 188 (1951). 
Request for dismissal. 
Where case was dismissed pursuant to this 
section for lack of diligence in prosecuting 
claim, it was irr~levant whether state engineer 
had joined with codefendants in request for dis-
missal, since action could be dismissed "upon 
the application of any of the parties." Dansie v. 
Lambert, 542 P.2d 742 (Utah 1975). 
COLLATERAL REFERENCES 
Journal of Energy Law and Policy. - A 
Primer of Utah Water Law: Part II, 6 J. En-
ergy L. & Pol'y 1 (1985). 
73-3-16. Proof of appropriation or permanent change 
Notice - Manner of proof- Statements - Maps, 
profiles and drawings - Verification - Waiver 
of filing - Statement in lieu of proof of appropri-
ation or change. 
Sixty days before the date set for the proof of appropriation or proof of 
permanent change to be made the state engineer shall notify the applicant by 
certified mail when proof of completion of works and application of the water 
to a beneficial use will be due. On or before the date set for completing such 
proof in accordance with his application the applicant shall file proof to the 
state engineer, on blanks to be furnished by the state engineer, by a state-
ment descriptive of the works constructed, and of the quantity of water in 
acre-feet or the flow in second-feet appropriated, and of the method of apply-
ing the water to beneficial use, with detailed measurements of water put to 
beneficial use, giving the date the measurements were made and the name of 
the person making the measurements; provided, however, that on applica-
tions heretofore or hereafter filed for appropriation or permanent change of 
use of water to provide a water supply for state projects constructed pursuant 
to Chapter 10, Title 73, Utah Code Annotated 1953, and for federal projects 
constructed by the United States Bureau of Reclamation for the use and bene-
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fit of the state, any of its agencies, its political subdivisions, public and quasi-
municipal corporations, or water users' associations of which the state, its 
agencies, political subdivisions or public and quasi-municipal corporations are 
stockholders, the proof need show no more than (a) completion of construction 
of the project works, (b) a description of the major features thereof with appro-
priate maps, profiles, drawings and reservoir area-capacity curves, (c) a de-
scription of the point or points of diversion and rediversion, (d) project opera-
tion data, (e) a description by configuration on a map of the place of use of 
water and a statement of the purpose, and method of use, (f) the project plan 
for beneficial use of water under such applications and the quantity of water 
required, and (g) the installation of necessary measuring devices. The chair-
man of the Utah water and power board shall sign proofs for the state projects 
and the duly authorized official of the Bureau of Reclamation shall sign proofs 
for the federal projects specified above. 
The proof on all applications shall be sworn to by the applicant or his duly 
appointed representative and proof engineer, and shall be accompanied by 
maps, profiles (in case of power use only) and drawings made on tracing linen 
by a reputable registered land surveyor or engineer, and shall show fully and 
correctly the location of the completed works with reference to a United States 
land survey corner if within a distance of six miles of a land survey corner, the 
tie may be to a mineral monument, or to a permanent federal triangulation or 
traverse monument. If in unsurveyed territory and not within six miles of a 
mineral or federal triangulation monument, such point may be designated 
with reference to a permanent prominent natural object. The proof shall also 
show the nature and extent of the completed works, the natural stream or 
source from which and the point where the water is diverted and in case of 
nonconsumptive use the point where the water is returned. The place of use 
shall be shown by legal subdivisions consisting of forty-acre tracts according 
to United States land surveys on the maps and in the written proof, together 
with acreage in case of use for irrigation, but when water is used on less than 
a legal subdivision the description both in the written proof and on the map 
need not be given by metes and bounds but the maps will show the configura-
tion of the place of use, together with the acreage of irrigated land. The 
diverting channel on the map need be shown only from the point of diversion 
to the point where distribution of water begins and may be represented by 
traverse without metes and bounds. Such other matter must be furnished as 
will fully and correctly delineate the work done and conform to the general 
rules and regulations of the state engineer's office consistent with this section. 
The maps, profiles (where necessary) and drawings shall be verified by oath of 
the engineer who made them and by the applicant whose work they represent, 
in such form as the state engineer shall by general rule prescribe. 
The state engineer may waive the filing of maps, profiles and drawings if in 
his opinion the written proof adequately describes the works and the nature 
and extent of beneficial use. 
In those areas in which general determination proceedings are pending, or 
have been concluded, under Chapter 4 of Title 73 of this Code, the state 
engineer may petition the district court for permission to waive the require-
ments of this section and of Section 73-3-17 as to proof of appropriation and 
proof of change and as to issuance of certificate of appropriation and certifi-
cate of change, and to permit each owner of an application to file a verified 
statement to the effect that he has completed his appropriation or change and 
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elects to file a statement of water users claim in such proposed determination 
of water rights or any supplement thereto in accordance with and pursuant to 
Chapter 4 of Title 73, in lieu of proof of appropriation or proof of change. 
History: L. 1919, ch. 67, §§ 55, 56; R.S. 
1933, 100-3-16; L. 1937, ch. 130, § 1; 1941, ch. 
96, § 1; C. 1943, 100-3-16; L. 1949, ch. 97, § 1; 
1953, ch. 130, § 1; 1955, ch. 160, § 1; 1959, 
ch. 137, § 1; 1969,ch.229,§ 1; 1973,ch. 190, 
§ 1. 
Cross-References. - Fees of state engi-
neer, § 73-2-14. 
NOTES TO DECISIONS 
ANALYSIS 
Constitutionality of notice requirements. 
Necessity for proof of appropriation or change. 
Notice of proof due. 
Constitutionality of notice requirements. 
The fact that the notice requirements as to 
the date for making proof of appropriation do 
not contemplate actual receipt of notice, and 
that the result of failure to make proof on the 
date set therefor shall cause the application to 
lapse does not have the effect of depriving per-
sons of property without due process of law. 
Mosby Irrigation Co. v. Criddle, 11 Utah 2d 41, 
354 P.2d 848 (1960). 
Necessity for proof of appropriation or 
change. 
Upon approval by district court of applica-
tion to appropriate water, applicant then must 
proceed to perfect his appropriation as pro-
vided by law and make proof thereof under this 
section, and until it is perfected, applicant can-
not be decreed or given present rights as under 
a completed appropriation. Eardley v. Terry, 
94 Utah 367, 77 P.2d 362 (1938). 
On final proof, under this section, neither 
state engineer, nor any protestant, is bound by 
state engineer's determination as to whether 
water was subject to being appropriated, and 
could be taken for use contemplated without 
injury to owners of prior rights, when he ap-
proved application to appropriate. Eardley v. 
Terry, 94 Utah 367, 77 P.2d 362 (1938). 
Notice of proof due. 
State engineer complies with requirements 
with respect to notice of "proof due" on applica-
tions for appropriation of unappropriated 
waters by irrigation district, and of notice that 
applications have lapsed, if he mails the first 
notice by registered mail and the second by 
regular mail to secretary of irrigation district, 
or one who was such secretary prior to its dis-
solution. Duchesne County v. Humpherys, 106 
Utah 332, 148 P.2d 338 (1944). 
The notice requirement of this section, pro-
viding for the notice of the date set for proof of 
appropriation by registered mail, is a reason-
able requirement, even though the statute does 
not require actual receipt of the notice. Mosby 
Irrigation Co. v. Criddle, 11 Utah 2d 41, 354 
P.2d 848 (1960). 
73-3-17. Certificate of appropriation - Evidence. 
Upon it being made to appear to the satisfaction of the state engineer that 
an appropriation or a permanent change of point of diversion, place or nature 
of use has been perfected in accordance with the application therefor, and that 
the water appropriated or affected by the change has been put to a beneficial 
use, as required by Section 73-3-16, he shall issue a certificate, in duplicate, 
setting forth the name and post-office address of the person by whom the 
water is used, the quantity of water in acre-feet or the flow in second-feet 
appropriated, the purpose for which the water is used, the time during which 
the water is to be used each year, the name of the stream or source of supply 
from which the water is diverted, the date of the appropriation or change, and 
such other matter as will fully and completely define the extent and condi-
tions of actual application of the water to a beneficial use; provided that 
certificates issued on applications for projects constructed pursuant to Chap-
ter 10, Title 73, Utah Code Annotated 1953, and for the federal projects con-
structed by the United States Bureau of Reclamation, referred to in Section 
73-3-16 of said Code, need show no more than the facts shown in the proof. 
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The certificate shall not extend the rights described in the application. Fail-
ure to file proof of appropriation or proof of change of the water on or before 
the date set therefor shall cause the application to lapse. One copy of such 
certificate shall be filed in the office of the state engineer and the other shall 
be delivered to the appropriator or to the person making the change who shall, 
within thirty days, cause the same to be recorded in the office of the county 
recorder of the county in which the water is diverted from the natural stream 
or source. The certificate so issued and filed shall be prima facie evidence of 
the owner's right to the use of the water in the quantity, for the purpose, at 
the place, and during the time specified therein, subject to prior rights. 
History: L. 1919, ch. 67, § 56; R.S. 1933, 
100-3-17; L. 1937, ch. 130, § 1; C. 1943, 
100-3-17; L. 1953, ch. 130, § 1; 1955, ch. 160, 
§ 1. 
NOTES TO DECISIONS 
ANALYSIS 
Collateral attack. 
Force and effect of certificate. 
Issuance of certificate. 
Collateral attack. 
Certificate of appropriation, issued by state 
engineer in pursuance of former statute, that 
appropriation had been perfected in accordance 
with application therefor, could not be sub-
jected to collateral attack and its force and ef-
fect nullified. Warren Irrigation Co. v. 
Charlton, 58 Utah 113, 197 P. 1030 (1921). 
Force and effect of certificate. 
This act does not authorize, nor purport to 
authorize, state engineer to entertain proceed-
ings or to make any order respecting any water 
rights already acquired. His jurisdiction in 
such cases is limited to unappropriated waters 
only. Therefore a certificate to an appropriator 
may not prejudice rights of a prior appropria-
tor. Chandler v. Utah Copper Co., 43 Utah 479, 
135 P. 106 (1913). 
Whether certificate was conclusive, or only 
prima facie evidence of the recitals therein, 
was immaterial, where there was evidence to 
support finding of an actual appropriation, di-
version, and use of the waters for irrigation 
purposes by defendant and his predecessor. 
New Era Irrigation Co. v. Warren Irrigation 
Co., 48 Utah 544, 160 P. 1195 (1915). 
The certificate provided for by this section is 
the appropriator's deed; his evidence of title, 
good, at least against the state, for all it pur-
ports to be, and good as against everyone else 
who cannot show a superior right. Lake Shore 
Duck Club v. Lake View Duck Club, 50 Utah 
76, 166 P. 309, 1918B L.R.A. 620 (1917). 
Where complaint alleged that plaintiff was 
holder of certificate of appropriation for certain 
flow of water and that defendants had wrong-
fully appropriated and claimed some interest 
in the water, the complaint stated cause of ac-
tion, and if defendants wished to question 
plaintiffs prima facie right to the use of the 
water mentioned in his certificate of appropria-
tion, it was necessary to set up the facts relied 
on to defeat or avoid plaintiffs claim. Plaintiff 
did not have to allege that he had both title to 
the water right claimed and possession thereof. 
Tanner v. Provo Reservoir Co., 78 Utah 158, 2 
P.2d 107 (1931). 
Since no one can acquire a right of way to 
conduct water over the land of another except 
by consent of owner of fee, by eminent domain, 
or by prescription, it follows that certificate of 
state engineer cannot give any right to use 
ditch over another's land. Nielsen v. Sandberg, 
105 Utah 93, 141 P.2d 696 (1943), citing text-
books and authorities from other states. 
Issuance of certificate. 
Under this section, the state engineer is not 
authorized to issue a certificate until it is made 
to appear that the water applied for has been 
put to a beneficial use. Tanner v. Provo Reser-
voir Co., 78 Utah 158, 2 P.2d 107 (1931). 
COLLATERAL REFERENCES 
C.J.S. - 93 C.J.S. Waters § 180. 
Key Numbers. - Waters and Water 
Courses 41=> 128. 
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73-3-18. Lapse of application - Notice - Reinstatement-
Priorities - Assignment of application - Filing 
and recording - Constructive notice - Effect of 
failure to record. 
When an application lapses for failure of the applicant to comply with the 
provisions of this title or the order of the state engineer, notice of such lapsing 
shall forthwith be given to the applicant by regular mail. Within sixty days 
after such notice the state engineer may, upon a showing of reasonable cause, 
reinstate the application with the date of priority changed to the date of 
reinstatement. The original priority date of a lapsed or forfeited application 
shall not be reinstated, except upon a showing of fraud or mistake of the state 
engineer. The priority of an application shall be determined by the date of 
receiving the written application in the state engineer's office, except as pro-
vided in Section 73-3-17 and as herein provided. 
Prior to issuance of certificate of appropriation, rights claimed under appli-
cations for the appropriation of water may be transferred or assigned by in-
struments in writing. Such instruments, when acknowledged or proved and 
certified in the manner provided by law for the acknowledgement or proving 
of conveyances of real estate, may be filed in the office of the state engineer 
and shall from time of filing of same in said office impart notice to all persons 
of the contents thereof. Every assignment of an application which shall not be 
recorded as herein provided shall be void as against any subsequent assignee 
in good faith and for valuable consideration of the same application or any 
portion thereof where his own assignment shall be first duly recorded. 
History: L. 1919, ch. 67, § 57; R.S. 1933, 
100-3-18; L. 1937, ch. 130, § 1; 1939, ch. 111, 
§ 1; C. 1943, 100-3-18; L. 1949, ch. 97, § 1; 
1959, ch. 137, § 1. 
Cross-References. - Acknowledgment of 
conveyances, § 57-2-1 et seq. 
County recorder, fees, § 21-2-3. 
Fees of state engineer, § 73-2-14. 
NOTES TO DECISIONS 
ANALYSIS 
Assignment of application. 
Failure to file proof of appropriation. 
Notice of lapse. 
Priority of rights determined from date of fil-
ing application. 
Assignment of application. 
Filing for record in state engineer's office is 
not prerequisite to valid assignment of applica-
tion to appropriate unappropriated public 
waters but, under this section, innocent pur-
chaser for value without notice of previous as-
signment, who first records his assignment, 
takes preference over prior unrecorded assign-
ment. McGarry v. Thompson, 114 Utah 442, 
201 P.2d 288 (1948). 
Finding by trial court that subsequent as-
signee of application to appropriate unappro-
priated public water was not bona fide pur-
chaser for value without notice of prior assign-
ment, because he had notice of such facts as 
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should have put him on inquiry and that rea-
sonable inquiry would have revealed that as-
signor had previously assigned application to 
prior assignee, was supported by preponder-
ance of evidence so that prior assignee was en-
titled to preference over subsequent assignee 
even though latter first filed his assignment 
for record in state engineer's office. McGarry v. 
Thompson, 114 Utah 442, 201 P.2d 288 (1948). 
Failure to file proof of appropriation. 
The law does not require the state engineer 
to notice an inconsistency between the in-
tended addressee of a notice mailed under the 
provisions of§ 73-3-16 and the signature ap-
pearing upon the return receipt and the failure 
to notice such an inconsistency does not consti-
tute a mistake upon the part of the state engi-
neer; where addressee company failed to make 
proof of appropriation, the engineer would not 
be within his rights in reinstating an original 
priority date upon the lapse of the company's 
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application for failure to submit proof of appro-
priation. Mosby Irrigation Co. v. Criddle, 11 
Utah 2d 41, 354 P.2d 848 (1960). 
Notice of lapse. 
State engineer complies with requirements 
with respect to notice of "proof due" on applica-
tions for appropriation of unappropriated 
waters by irrigation district, and of notice that 
applications have lapsed, if he mails the first 
notice by registered mail and the second by 
regular mail to secretary of irrigation district, 
who was such secretary prior to its dissolution. 
Duchesne County v. Humpherys, 106 Utah 
332, 148 P.2d 338 (1944). 
Priority of rights determined from date of 
filing application. 
No vested right to use of water is acquired by 
mere filing of application to appropriate water 
unless approved either by state engineer or by 
court on appeal therefrom, but filing of applica-
tion is initiating step in acquiring such right 
and priority of any water right later acquired 
thereby is determined from date of filing appli-
cation and not from date of appropriation. 
McGarry v. Thompson, 114 Utah 442,201 P.2d 
288 (1948); Whitmore v. Welch, 114 Utah 578, 
201 P.2d 954 (1949). 
73-3-19. Right of entry on private property - By applicant 
- Bond - Priority. 
Whenever any applicant for the use of water from any stream or water 
source must necessarily enter upon private property in order to make a survey 
to secure the required information for making a water filing and is refused by 
the owner or possessor of such property such right of entry, he may petition 
the district court for an order granting such right, and after notice and hear-
ing, such court may grant such permission, on security being given to pay all 
damage caused thereby to the owner of such property. In such case the prior-
ity of such application shall date from the filing of such petition with the 
district court as aforesaid. 
History: L. 1919, ch. 67, § 43; R.S. 1933 & 
C. 1943, 100-3-19. 
NOTES TO DECISIONS 
Right to go on privately owned land. 
An appropriator of water of a natural stream 
has a right to have his water flow through a 
natural channel over lands in private owner-
ship. It is an easement, and he may go upon 
the lands so privately owned and remove ob-
structions so as to permit the water to continue 
its flow in its original channel to the head of 
his ditch. Tripp v. Bagley, 74 Utah 57, 276 P. 
912, 69 A.L.R. 1417 (1928). 
Water flowing in natural streams in this 
state may be appropriated for power purposes, 
notwithstanding that point of diversion is upon 
privately owned land. If a landowner is com-
pensated for damage done to his land, he is in 
78 
no worse position if the water is diverted at a 
point on his land than he would be in if it were 
diverted before it reached his land. If it is di-
verted before it reaches his land, a right of way 
may be condemned across the riparian owner's 
land to the proposed point of diversion on his 
land and thence to the place of use. Whitmore 
v. Salt Lake City, 89 Utah 387, 401, 57 P.2d 
726 (1936), cert. denied, 300 U.S. 644, 57 S. Ct. 
673, 81 L. Ed. 858 (1937). 
This section authorizes applicant to obtain 
court order granting the right to enter upon 
private property, where owner refuses appli-
cant that right. Riordan v. Westwood, 115 
Utah 215, 203 P.2d 922 (1949). 
APPROPRIATION 73-3-20 
73-3-20. Right to divert appropriated waters into natural 
streams - Requirements - Storage in reservoir 
- Information required by state engineer -
Lapse of application. 
(1) Upon application in writing and approval of the state engineer, any 
appropriated water may, for the purpose of preventing waste and facilitating 
distribution, be turned from the channel of any stream or any lake or other 
body of water, into the channel of any natural stream or natural body of water 
or into a reservoir constructed across the bed of any natural stream, and 
commingled with its waters, and a like quantity less the quantity lost by 
evaporation and seepage may be taken out, either above or below the point 
where emptied into the stream, body of water or reservoir. In so doing, the 
original water in such stream, body of water, or reservoir must not be deterio-
rated in quality or diminished in quantity for the purpose used, and the 
additional water turned in shall bear its share of the expense of maintenance 
of such reservoir and an equitable proportion of the cost of the reservoir site 
and its construction. Any person having stored his appropriated water in a 
reservoir for a beneficial purpose shall be permitted to withdraw the water at 
the times and in the quantities as his necessities may require if the with-
drawal does not interfere with the rights of others. 
(2) The state engineer may require the owner of record of an approved 
exchange application to provide information concerning the diverting works 
constructed, the extent to which the development under the exchange has 
occurred, and other information the state. engineer considers necessary to 
insure the exchange is taking place, to establish the owner of the exchange 
still has a legal interest in the underlying water right used as the basis for the 
exchange, or to arrive at the quantity of water being exchanged. This informa-
tion shall be provided by the owner of record of an approved exchange within 
60 days of notification by the state engineer. 
(3) The state engineer may lapse an application made pursuant to this 
section under the following conditions: 
(a) the applicant has lost a legal interest in the underlying right used 
to facilitate the exchange; 
(b) the exchange can no longer be carried out as stated in the applica-
tion; 
(c) the applicant has not complied with the conditions established in 
approving the exchange; or 
(d) the applicant fails to provide the information as outlined in Subsec-
tion 73-3-20(2). 
History: L. 1919, ch. 67, § 9; 1921, ch. 72, 
§ 1; R.S. 1933, 100-3-20; L. 1937, ch. 130, § 1; 
1937, ch. 131, § 1; 1939, ch. 111, § 1; C. 1943, 
100-3-20; L .. 1985, ch. 140, § 1. 
Amendment Notes. - The 1985 amend-
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ment designated the existing language of this 
section as Subsection (1); added Subsections (2) 
and (3); and made minor changes in phraseol-
ogy. 
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NOTES TO DECISIONS 
ANALYSIS 
Failure to make application under statute. 
Measuring devices and controls required. 
Quality of water. 
When exchange of waters allowable. 
Failure to make application under statute. 
The erection of a dam in a slough for the 
purpose permitted under this statute, but with-
out filing an application therefor with the state 
engineer, is a wrongful obstruction of the wa-
tercourse. Lassan v. Seely, 120 Utah 679, 238 
P.2d 418 (1951). 
In the absence of compliance with this stat-
ute, a landowner who permits surplus or waste 
water to flow or percolate into a stream loses 
dominion over such water. Lassan v. Seely, 120 
Utah 679, 238 P.2d 418 (1951). 
Measuring devices and controls required. 
In order to obtain approval of an application 
to the state engineer to erect a dam in a slough 
for the purpose permitted under this statute, a 
landowner has to provide for appropriate mea-
suring devices and controls to assure that the 
appropriator of the stream will not be deprived 
of the water to which he is entitled. Lassan v. 
Seely, 120 Utah 679, 238 P.2d 418 (1951). 
Quality of water. 
An application to exchange under this sec-
tion is properly denied, where there is a find-
ing that water proposed to be turned into creek 
by applicant is inferior in quality to "original" 
water, and that commingling of such waters 
would render the entire stream below point of 
commingling unfit for domestic and culinary 
uses. It is a condition of exchange under this 
section that waters of original stream be not 
"deteriorated in quality." Little Cottonwood 
Water Co. v. Kimball, 76 Utah 243, 289 P. 116 
(1930). 
When exchange of waters allowable. 
Under the terms of the former section it was 
held that a person was not guilty of contempt, 
under the circumstances, for commingling 
waters in disobedience of a court decree, where 
he acted in good faith and under claim ofright. 
Spanish Fork City v. Spanish Fork E. Bench 
Irrigation & Mining Co., 46 Utah 487, 151 P. 
46 (1915). 
Water may be diverted by a subsequent ap-
propriator from a stream, and water from the 
same stream or another stream, if equal in 
quantity and quality, may be returned into the 
stream or into the ditch or canal of the prior 
appropriator, if that is done at a point where 
the prior appropriator can make full use of the 
water without injury or damage to him. United 
States v. Caldwell, 64 Utah 490, 231 P. 434 
(1924); Moyle v. Salt Lake City, 111 Utah 201, 
176 P.2d 882 (1947). 
COLLATERAL REFERENCES 
Journal of Energy Law and Policy. -Le-
gal Impediments to Interstate Water Market-
ing: Application to Utah, 9 J. Energy L. & 
Pol'y 237 (1989). 
73-3-21. Priorities between appropriators. 
Appropriators shall have priority among themselves according to the dates 
of their respective appropriations, so that each appropriator shall be entitled 
to receive his whole supply before any subsequent appropriator shall have any 
right; provided, in times of scarcity, while priority of appropriation shall give 
the better right as between those using water for the same purpose, the use for 
domestic purposes, without unnecessary waste, shall have preference over use 
for all other purposes, and use for agricultural purposes shall have preference 
over use for any other purpose except domestic use. 
History: L. 1919, ch. 67, § 10; R.S. 1933 & 
C. 1943, 100-3-21. 
Compiler's Notes. - This section was 
Comp. Laws 1907, § 1288x27. The wording of 
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the proviso of the present section differs mate-
rially from the proviso of the former section; in 
other respects, however, the two sections are 
identical. 
APPROPRIATION 




Action to determine rights. 
Administration of distribution. 
Application of section. 
Corporate water rights. 
Developed water. 
Diversion required for priority. 
Intermediate or intervening appropriators. 
Interstate waters. 
Prior appropriator's rights. 
-Beneficial use as basis of rights. 
In general. 
This section in many respects resembles the 
California statute, and the Supreme Court of 
this state will defer to the construction given 
by courts of that state. Tanner v. Bacon, 103 
Utah 494, 136 P.2d 957 (1943). 
Action to determine rights. 
In action to determine conflicting claims to 
use of certain waters, court erred in not admit-
ting proof by defendant that he filed applica-
tion for appropriation of such waters. Robinson 
v. Schoenfeld, 62 Utah 233, 218 P. 1041 (1923). 
In action to determine rights of irrigation 
companies to use of waters of a river where the 
respective water rights of the parties had been 
adjudicated in 1900, where it appeared that the 
parties had interpreted such adjudication as 
holding that among themselves there were no 
priorities, and where this interpretation of the 
decree was reasonable and the parties acted in 
accordance with this interpretation for sixty 
years before defendant claimed priority in time 
of water shortage, the trial court was justified 
in finding that the 1900 decree distributed the 
rights in the river in question on a basis pro-
portional to the shares held by the parties, 
without regard to date or priority, and that 
this distribution had not been changed by sub-
sequent related decrees. Orderville Irrigation 
Co. v. Glendale Irrigation Co., 17 Utah 2d 282, 
409 P.2d 616 (1965). 
Administration of distribution. 
It is an elementary doctrine in this state that 
where there is more than one appropriator on 
any stream, measurements and apportion-
ments of water must be under control and di-
rection of disinterested person such as the state 
engineer who is always under continuing juris-
diction of the court. United States v. Caldwell, 
64 Utah 490, 231 P. 434 (1924). 
Application of section. 
This section applies only to vested rights, 
and not to the right to appropriate water in the 
future. Tanner v. Bacon, 103 Utah 494, 136 
P.2d 957 (1943). 
Corporate water rights. 
Where a corporation's charter expired and 
was not renewed, and the corporation was the 
holder of prior appropriative water rights in a 
certain stream, ownership of the water rights 
it left behind were not subject to new appropri-
ation claims by outside parties, but reverted to 
the stockholders according to their fractional 
interests in the old corporation, and such stock-
holders were free to form a new corporation 
four years later, and vest the same water 
rights in it as had been held by the old corpora-
tion, notwithstanding claims of appropriation 
filed by other parties in the interim. St. George 
City v. Kirkland, 17 Utah 2d 292, 409 P.2d 970 
(1966). 
Developed water. 
Whoever claims that he has developed water 
in close proximity to the source of a stream, 
previously appropriated by others, is charged 
with the burden of proving that his alleged de-
velopment of water does not interfere with the 
waters theretotbre developed. Peterson v. 
Wood, 71 Utah 77, 262 P. 828 (1927). 
In action by mining company to quiet title to 
underground water flowing from its mine tun-
nel, where defendants appropriated water from 
springs and streams before mining company's 
lands were segregated from public domain, 
mining company's use of such water was subor-
dinate rather than superior to use of prior ap-
propriators. Silver King Consol. Mining Co. v. 
Sutton, 85 Utah 297, 39 P.2d 682 (1934). 
Diversion required for priority. 
This section presupposes that there has been 
an actual diversion of the water from its natu-
ral channel. If claimant made no diversion for 
watering livestock, he acquires no priority over 
right of city to use the water for culinary and 
domestic purposes, but would be subordinate to 
prior appropriation by city. Bountiful City v. 
De Luca, 77 Utah 107, 292 P. 194, 72 A.L.R. 
657 (1930). 
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Intermediate or intervening appropria-
tors. 
As to rights of intermediate or intervening 
appropriators, see Whitmore v. Murray City, 
107 Utah 445, 154 P.2d 748 (1944), quoting 2 
Kinney on Irrigation and Water Rights (2nd 
Ed.) § 788, pp. 1374, 1375. 
Interstate waters.· 
The doctrine of prior appropriation applies to 
interstate streams if all states in which appro-
priations are involved recognize doctrine. 
Albion-Idaho Land Co. v. Naflrrigation Co., 97 
F.2d 439 (10th Cir. 1938). 
Prior appropriator's rights. 
First appropriator of any unused or unappro-
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priated waters of public streams of Utah has 
better right than any subsequent appropriator. 
Brady v. McGonagle, 57 Utah 424, 195 P. 188 
(1921). 
Purpose of statutes relating to water appro-
priation and its use is clearly to the effect that 
a prior appropriator may not prevent a subse-
quent appropriator from interfering with the 
prior appropriator's means and method of di-
verting and applying water if such interference 
is necessary in order to make larger and more 
beneficial use of waters of the state, and if it 
can be done without material injury to rights 
of prior appropriator, subsequent appropriator 
will be permitted to apply water to bring about 
largest beneficial use. United States v. Cald-
well, 64 Utah 490, 231 P. 434 (1924). 
An appropriation of water is limited by time 
as well as by amount; an appropriator's right is 
limited by quantity of water which he has ben-
eficially used and seasonal period during 
which he has used it. Hardy v. Beaver County 
Irrigation Co., 65 Utah 28, 234 P. 524 (1924). 
Actual diversion of water and application of 
it to beneficial use, at a time when that was 
sufficient for an appropriation without filing 
with the state engineer, gave appropriator su-
perior right as against right sought to be ac-
quired based upon an application filed in state 
engineer's office subsequent to application of 
water to beneficial use by an actual appropria-
tor and user. Wrathall v. Johnson, 86 Utah 50, 
40 P.2d 755 (1935). 
Property rights in water consist not alone in 
the amount of the appropriation, but, also, in 
the priority of the appropriation. It often hap-
pens that the chief value of an appropriation 
consists in its priority over other appropria-
tions from the same natural stream. Hence, to 
deprive a person of his priority is to deprive 
him of a most valuable property right. 
Whitmore v. Murray City, 107 Utah 445, 154 
P.2d 748 (1944). 
-Beneficial use as basis of rights. 
The rights of prior appropriator are mea-
sured and limited by extent of his appropria-
tion and application to beneficial use, and if he 
diverts more water than he is entitled to, he 
must return such surplus to stream for use of 
subsequent appropriators. Gunnison Irrigation 
Co. v. Gunnison Highland Canal Co., 52 Utah 
347, 174 P. 852 (1918). 
Prior appropriator of water does not acquire 
title thereto but merely obtains right to use a 
specific quantity of water from a certain 
stream upon condition that the water shall be 
used for a beneficial purpose. United States v. 
Caldwell, 64 Utah 490, 231 P. 434 (1924). 
In action to determine water rights, prior ap-
propriators of water for irrigation purposes 
could not legally establish a prior right to use 
of water for such purpose merely by flooding 
their lands and by permitting it to gather into 
pools on surface or raising water level under-
neath surface in hope of obtaining sufficient 
moisture to raise crops in following summer, 
since such use of water was too wasteful to be 
tolerated, and hence, in determining amount of 
water to which appropriator was entitled, its 
claim in that regard was disallowed. Hardy v. 
Beaver County Irrigation Co., 65 Utah 28, 234 
P. 524 (1924). 
At such times as a prior appropriator is not 
using the water under his appropriation for a 
beneficial purpose, such waters are considered 
and treated, under the doctrine of appropria-
tion, as unappropriated public waters, and for 
such periods of time are subject to appropria-
tion and use by others. Falkenberg v. Neff, 72 
Utah 258, 269 P. 1008 (1928). 
While ordinarily prior appropriator has par-
amount right to divert water from stream and 
junior appropriator may not divert water un-
less waters flowing in stream are in excess of 
amount which prior appropriator has right to 
divert, if, due to seepage, ~vaporation, and 
channel absorption or other physical conditions 
beyond control of appropriators, the water 
flowing in stream will not reach diversion 
point of prior appropriator in sufficient quan-
tity for him to apply it to beneficial use, then 
junior appropriator, whose diversion point is 
higher on stream, may divert the water. 
Albion-Idaho Land Co. v. Naflrrigation Co., 97 
F.2d 439 (10th Cir. 1938). 
Where, due to seepage, evaporation, and 
channel absorption, water flowing in stream, 
when average flow was below minimums fixed 
by decree, would not reach users in lower divi-
sion in sufficient quantities to afford practical 
head for irrigation, trial court properly 
awarded waters to upper division during times 
the flow at the gauging station was below such 
minimums, even though rights of users in 
upper division were junior in right to those in 
lower division. Albion-Idaho Land Co. v. Naf 
Irrigation Co., 97 F.2d 439 (10th Cir. 1938). 
An order upholding the rights of certain 
farmers in an arid region, who had prior rights 
in an underground spring servicing .the area, to 
flood their fields periodically in the winter 
months, and requiring a later appropriator of 
water from the same source to replace 4.50 cu-
bic feet per second during the nongrowing sea-
son was not wasteful or unreasonable as a mat-
ter of law where it appeared that the parties 
with prior water rights had so used the water 
for a long period of time, that the agricultural 
use of their lands depended on such watering, 
that they had prepared their fields with 
ditches, furrows and dams to make efficient 
use of the water, and where the order specified 
such flooding, to assure absorption, could not 
be carried out when the land was frozen. 
82 
APPROPRIATION 73-3-23 
Fairfield Irrigation Co. v. White, 18 Utah 2d 
93, 416 P.2d 641 (1966). 
COLLATERAL REFERENCES 
Journal of Energy Law and Policy. - A 
Primer of Utah Water Law, 5 J. Energy L. & 
Pol'y 165 (1984). 
Am. Jur. 2d. - 78 Am. Jur. 2d Waters 
§§ 327, 338. 
C.J.S. - 93 C.J.S. Waters § 182 et seq. 
Key Numbers. - Waters and Water 
Courses <ta> 140. 
73-3-22. Underground water - Report of well and tunnel 
drillers - Failure to comply deemed misde-
meanor. 
(1) Any person constructing a well or tunnel for the purpose of utilizing or 
monitoring· underground waters shall, within 30 days after the completion or 
abandonment of the construction, report to the state engineer data relating to 
each well or tunnel. The report shall be made on forms furnished by the state 
engineer and. shall contain information required by the state engineer. 
(2) Any person who fails to comply with the provisions of this section is 
guilty of a class B misdemeanor. 
History: R.S. 1933, 100-3-22, added by L. 
1935, ch. 105, § 2; C. 1943, 100-3-22; L. 1987, 
ch. 25, § 1. 
Amendment Notes. - The 1987 amend-
ment designated the previously undesignated 
first paragraph as Subsection (1) and rewrote 
that subsection; deleted the former second 
paragraph; and designated the former undesig-
nated third paragraph as Subsection (2) and 
rewrote that subsection which had read "Fail-
ure to comply with the provisions of this sec-
tion shall constitute a misdemeanor." 
Cross-References. - Fees of state engi-
neer, § 73-2-14. 
Sentencing for misdemeanors, §§ 76-3-201, 
76-3-204, 76-3-301. 
NOTES TO DECISIONS 
Report required. 
This section requires every person boring or 
digging wells or tunnels for purpose of appro-
priating underground waters to report result 
thereof to state engineer. Riordan v. 
Westwood, 115 Utah 215, 203 P.2d 922 (1949). 
COLLATERAL REFERENCES 
C.J.S. - 93 C.J.S. Waters § 180. 
Key Numbers. - Waters and Water 
Courses <t=> 128. 
73-3-23. Replacement of water. 
In all cases of appropriations of underground water the right of replacement 
is hereby granted to any junior appropriator whose appropriation may dimin-
ish the quantity or injuriously affect the quality of appropriated underground 
water in which the right to th~ use thereof has been established as provided 
by law. No replacement may be made until application in writing has been 
made to and approved by the state engineer. In all cases replacement shall be 
at the sole cost and expense of the applicant and subject to such rules and 
regulations as the state engineer may prescribe. The right of eminent domain 
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is hereby granted to any applicant for the purpose of replacement as provided 
herein. 
History: R.S. 1933, 100-3-23, added by L. 
1935, ch. 105, § 2; C. 1943, 100-3-23. 
Cross-References. - Waters above or un-
der ground property of public, § 73-1-1. 
NOTES TO DECISIONS 
ANALYSIS 
In general. 
Costs and expenses of replacement. 
Rights of junior appropriator. 
Rights of prior appropriators. 
In general. 
Underground waters that are a part of the 
source of supply for a surface stream, the 
waters of which stream are fully appropriated, 
are unappropriated and can be appropriated if 
they can be beneficially used without dimin-
ishing the supply available for prior appropria-
tors. Little Cottonwood Water Co. v. Sandy 
City, 123 Utah 242, 258 P.2d 440 (1953). 
Costs and expenses of replacement. 
Where city, in 1934, drilled a well into a 
large artesian basin which connected with 
plaintiffs well, causing flow of water from 
plaintiffs well to diminish, and where plaintiff 
installed and operated an electric pump to in-
crease the flow of water from his well, and con-
tinued to use the pump for period of more than 
twelve years, and where city's well only af-
fected flow of water from plaintiffs well for a 
few months in 1934, city was not liable for cost 
of installing and operating the pump. Hanson 
v. Salt Lake City, 115 Utah 404, 205 P.2d 255 
(1949). 
Where subsequent appropriator draws suffi-
cient quantity of water from artesian basin to 
lower the static head pressure of prior appro-
priator's well so that additional costs are re-
quired to lift sufficient water from his well to 
satisfy his previously established beneficial 
use of such waters, subsequent appropriator 
must bear additional expense. Hanson v. Salt 
Lake City, 115 Utah 404, 205 P.2d 255 (1949); 
Current Creek Irrigation Co. v. Andrews, 9 
Utah 2d 324, 344 P.2d 528 (1959). 
Order that city "must at its sole cost perma-
nently replace to the plaintiffs water in 
amount and quality equal to the level of their 
prior use" was improper since court did not 
take into account total situation balancing in-
dividual rights in relationship to each other 
and thus, effect purpose of seeing that all 
available water is put to beneficial use. 
Wayman v. Murray City Corp., 23 Utah 2d 97, 
458 P.2d 861 (1969). 
Rights of junior appropriator. 
This section grants to junior appropriator 
the right to replace the waters of a senior ap-
propriator at sole cost of junior appropriator. 
Riordan v. Westwood, 115 Utah 215, 203 P.2d 
922 (1949). 
Rights of prior appropriators. 
In action by mining company to quiet title to 
underground waters flowing from its mine tun-
nel, claimed to be water developed by company, 
where defendants appropriated water from 
springs and streams before mining company's 
lands were segregated from public domain, 
mining company's use of such water held sub-
ordinate rather than superior to use of prior 
appropriators. Silver King Consol. Mining Co. 
v. Sutton, 85 Utah 297, 39 P.2d 682 (1934). 
COLLATERAL REFERENCES 
Journal of Energy Law and Policy. - A 
Primer of Utah Water Law: Part II, 6 J. En-
ergy L. & Pol'y 1 (1985). 
73-3-24. Definitions. 
As used in this chapter: 
(1) "Well" means an excavation or opening into the ground made by 
digging, boring, drilling, jetting, driving, or any other artificial method 
for utilizing or monitoring underground waters. 
(2) "Well driller" means any person that constructs a well for compen-
sation or otherwise. 
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(3) "Well drilling" means the act of constructing, repairing, or 
deepening a well, including all incidental work. 
History: R.S. 1933, 100-3-24, added by L. 
1937, ch. 130, § 2; C. 1943, 100-3-24; L. 1987, 
ch. 25, § 2. 
Amendment Notes. - The 1987 amend-
ment added the subsection designations and al-
phabetized the definitions; substituted the 
present introductory paragraph for "The words 
and phrases of this act shall, unless inconsis-
tent with the context, be defined as follows"; 
substituted "utilizing or monitoring under-
ground waters" for "obtaining underground 
water" near the end of Subsection (1); substi-
tuted "any person that constructs a well for 
compensation or otherwise" for "any person, 
firm, copartnership, association or corporation, 
who shall drill a well or wells for compensation 
or otherwise, upon the land of the driller, or 
upon other land" in Subsection (2); and substi-
tuted "including all incidental work" for 
"which shall include all work incidental 
thereto" in Subsection (3). 
COLLATERAL REFERENCES 
Am. Jur. 2d. - 78 Am. Jur. 2d Waters 
§ 182. 
Key Numbers. - Statutes e-, 179. 
73-3-25. Well driller's license - Bond - Revocation or 
suspension for noncompliance. 
(1) (a) Every person that constructs a well in the state shall obtain a li-
cense from the state engineer. 
(b) The state engineer shall enact rules defining the form of the appli-
cation for a license. 
(c) All well drillers' licenses expire on the 31st day of December follow-
ing their issuance and are not transferable. The state engineer shall 
enact rules for well construction according to the procedures and require-
ments of Chapter 46a, Title 63. 
(2) (a) No person may construct a well in this state without first obtaining 
a license as provided in this section. No well driller's license will be issued 
without the applicant filing a $5,000 penal bond with the state engineer. 
The bond shall be made payable to the Office of the State Engineer. 
Proper compliance with the provisions of this section and the rules en-
acted under the authority of this section are required to obtain or renew a 
license. 
(b) Well drillers shall comply with the rules enacted by the state engi-
neer under this chapter. If the state engineer determines, following an 
investigation, that the licensee has failed to comply with these rules, the 
state engineer may revoke or suspend the license, and exact the bond and 
deposit the money as a nonlapsing dedicated credit. The state engineer 
may expend the funds to investigate or correct any deficiencies which 
could adversely affect the public interest resulting from noncompliance 
with the rules promulgated under this chapter by any well driller. The 
state engineer may refuse to issue a license to a well driller if it appears 
~hat there has been a violation of the rules or a failure to comply with 
Section 73-3-22. 
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History: R.S. 1933, 100-3-25, added by L. 
1937, ch. 130, § 2; 1941, ch. 96, § 1; C. 1943, 
100-3-25; L. 1987, ch. 25, § 3; 1987, ch. 161, 
§ 297. 
Amendment Notes. - The 1987 amend-
ment by ch. 161 effective January 1, 1988, re-
wrote and designated the provisions of this sec-
tion to such an extent that a detailed analysis 
is impracticable. 
Cross-References. - Fee for well-driller's 
permit, § 73-2-14. 
NOTES TO DECISIONS 
Unlicensed well driller. 
The purpose of this section is to protect the 
people of the state, and a party who drills a 
well without the required permit cannot re-
cover for work done either on contract or on the 
theory of quantum meruit. Mosley v. Johnson, 
22 Utah 2d 348, 453 P.2d 149 (1969). 
73-3-26. Violations - Penalty. 
Any person, firm, copartnership, association, or corporation drilling a well 
or wells in the state or who advertises or holds himself or itself out as a well 
driller, or who follows such business, without first having obtained a permit 
as provided by this act or who drills a well or wells after revocation or expira-
tion of his permit theretofore issued, or who drills a well or wells in violation 
of the rules and regulations is guilty of a class B misdemeanor. Each day that 
violation continues is a separate offense. 
History: R.S. 1933, 100-3-26, added by L. 
1937, ch. 130, § 2; C. 1943, 100-3-26; L. 1986, 
ch. 178, § 62. 
Amendment Notes. - The 1986 amend-
ment deleted "of Utah" following "state" and 
substituted "is guilty of a class B misde-
meanor" for "shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished 
by a fine of not less than $10 or more than 
$299, or by imprisonment in the county jail of 
not less than ten days, or by fine and imprison-
ment" in the first sentence, and substituted 
"is" for "shall constitute" in the second sen-
tence. 
Compiler's Notes. - The phrase "this act" 
in the first sentence means L. 1937, ch. 130, 
which appears as§§ 73-3-3, 73-3-12 to 73-3-18, 
73-3-20, 73-4-2, 73-4-11, 73-4-17, 73-5-5 to 
73-5-7, 73-6-1 and this section. 
Cross-References. - Sentencing for misde-
meanors, §§ 76-3-201, 76-3-204, 76-3-301. 
73-3-27. Requests for segregation of pending applications. 
Upon request in writing and approval by the state engineer, applications to 
appropriate or to permanently change the point of diversion, place or purpose 
of use of water may be divided or segregated into two or more separate parts; 
provided such request shall be made upon blanks to be furnished by the state 
engineer and shall include the serial number of the application to be segre-
gated, the name, post-office address of the owner of the application, a state-
ment of the nature of the proposed division or segregation, the reasons there-
for, and such other information as the state engineer may require. 
Action taken by the state engineer on applications for appropriation or 
permanent change prior to segregation shall be applicable in all respects to 
the segregated parts thereof. Upon segregation the original and each segre-
gated part shall be treated as separate applications. The approval of a request 
for segregation shall not confirm the validity or good standing of the segre-
gated application or extend the time for the construction of works. Action of 
the state engineer upon requests for segregation taken prior to the effective 
date of this act is approved and confirmed. 
Requests for segregation shall be rejected if the approval thereof would 
impair rights or would prove detrimental to the public welfare. 
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History: R.S. 1933, 100-3-27, added by L. 
1939, ch. 111, § 2; C. 1943, 100-3-27. 
73-3-29 
73-3-28. Replacement wells - Requirements - State engi-
neer's approval - Application to drill - Filing -
Form - Contents - Notice - Fees - Definition 
- Plugging of old well. 
An existing well may be replaced with a replacement well within a radius of 
150 feet from the existing well without the filing of a change application 
under Section 73-3-3, upon approval first having been obtained from the state 
engineer. 
Such request for permission to drill a replacement well shall be filed with 
the state engineer upon a blank to be furnished by the state engineer. Such 
blank shall contain, but need not be limited to, the name and post-office 
address of the person, corporation or association making the request. The 
number of the claim or application filed with the state engineer covering the 
well which is being replaced, the number of the award if in a decree, the 
reason for the replacement, the location of the replacement well with refer-
ence to the nearest United States land survey corner, and from the old well, 
and the name of the driller employed by the applicant to do the work. 
No filing fee shall be required for the filing of such a request for permission 
to drill a replacement well and the state engineer need give only such notice 
as, in his judgment, is necessary to protect existing rights and in the event the· 
state engineer shall determine that it is necessary to publish notice the adver-
tising fee shall be .paid in advance by the applicant. 
The term "replacement well" as used herein means a new well drilled for 
the sole purpose of replacing an existing well which is impaired or made 
useless by structural difficulties and no new right in the use of water accrues. 
Upon completion of the new well the old well must be plugged by the appli-
cant in a manner satisfactory to the state engineer. 
History: C. 1943, 100-3-28, added by L. 
1949, ch. 97, § 2. 
COLLATERAL REFERENCES 
C.J.S. - 93 C.J.S. Waters § 90. 
Key Numbers. - Waters and Water 
Courses 41=> 101. 
73-3-29. Relocation of natural streams - Violation as mis-
demeanor. 
(1) (a) No state agency, county, city, corporation, or person may relocate 
any natural stream channel, or alter or change the beds and banks of any 
natural stream without first obtaining the written approval of the state 
engineer. 
(b) Written approval is not required to take steps reasonably necessary 
to alleviate or mitigate any injury or damage to person or property in a 
situation involving immediate, potential, or actual flooding, or injury or 
damage to person or property. 
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(2) All applications to relocate any natural stream channel or to alter or 
change the beds and banks of any natural stream shall be in writing and shall 
contain the following: 
(a) the name and address of the applicant; 
(b) a complete and detailed statement of the location, nature, and type 
of relocation, alteration, or change; 
(c) the methods to be employed; 
(d) the purposes of the application; and 
(e) any additional information that the state engineer considers neces-
sary, including, but not limited to, plans and specifications of the pro-
posed construction of works. 
(3) (a) The state engineer shall, without undue delay, conduct investiga-
tions that may be reasonably necessary to determine whether the pro-
posed relocation, alteration, or change will: 
(i) impair vested water rights; 
(ii) unreasonably or unnecessarily affect any recreational use or 
the natural stream environment; 
(iii) unreasonably or unnecessarily endanger aquatic wildlife; or 
(iv) unreasonably or unnecessarily diminish the natural channel's 
ability to conduct high flows. 
(b) The application shall be approved unless the proposed relocation, 
alteration, or change will: 
(i) impair vested water rights; 
(ii) unreasonably or unnecessarily adversely affect any public rec-
reational use or the natural stream environment; 
(iii) unreasonably or unnecessarily endanger the aquatic wildlife; 
or 
(iv) unreasonably or unnecessarily diminish the natural channel's 
ability to conduct high flows. 
(c) The state engineer may approve the application, in whole or in part, 
upon any reasonable terms and recommendation that will protect vested 
water rights, any public recreational use, the natural stream environ-
ment, or the aquatic wildlife. 
(4) All costs incurred by the applicant, including any incurred from comply-
ing with the terms and recommendations made by the state engineer, are not 
reimbursable by the Division of Water Rights, whether resulting from the 
terms imposed or recommendation made by the state engineer or from any 
terms or recommendation made following a public hearing. 
(5) Any officer or employee of any state agency, county, city, or corporation, 
or any person who violates the provisions of this section, except as specifically 
excluded in this section, is guilty of a class B misdemeanor. 
History: C. 1953, 73-3-29, enacted by L. 
1971, ch. 187, § 2; 1983, ch. 347, § 3; 1985, 
ch. 185, § 1; 1987, ch. 161, § 298. 
Amendment Notes. - The 1985 amend-
ment deleted "for any purpose other than to 
divert, conserve and store water for beneficial 
uses or to prevent erosion or flooding" before 
"without" in the first sentence of Subsection 
(1); deleted "for purposes other than those spe-
cifically excluded in Subsection (1) of this sec-
tion" before "shall be" in Subsection (2); in-
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serted "the following" and the internal desig-
nations (a) through (e) in Subsection (2); di-
vided Subsection (3) into Subsections (3)(a) and 
(3)(b); inserted the internal designations (i) 
through (iii) in Subsection (3)(a); inserted "or 
unnecessarily" in Subsection (3)(a)(ii) and "un-
reasonably or unnecessarily" in Subsection 
(3)(a)(iii); added Subsection (3)(a)(iv); inserted 
"The application shall be approved" at the be-
ginning of Subsection (3)(b); inserted the inter-
nal designations (i) through (iii) of Subsection 
DETERMINATION OF WATER RIGHTS 73-4-1 
(3)(b); inserted "unreasonably or unnecessar-
ily" in Subsection (3)(b)(iii); added Subsection 
(3)(b)(iv); and made minor changes in phraseol-
ogy. 
The 1987 amendment, effective January 1, 
1988, in Subsection (3)(b)(iv), deleted a phrase 
at the end that read "otherwise, the application 
shall be rejected"; deleted former Subsection 
(5) which read "The decision of the state engi-
neer subject to Sections 73-3-14 and 73-3-15"; 
redesignated former Subsection (6) as present 
Subsection (5); and made minor changes in 
phraseology and punctuation throughout the 
section. 
Cross-References. - Sentencing for misde-
meanors, §§ 76-3-201, 76-3-204, 76-3-301. 
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By engineer on petition of users. 
Interstate streams. 
Procedure for action to determine 
rights - Notice to and list of 
claimants - Manner of giving no-
tice of further proceedings - Du-
ties of engineer - Survey - No-
tice of completion. 
Summons - Service - Publication 
- Form - Delivery of form for 
claimant's statement. 
Statements by claimants. 
In case of use for irrigation. 
In case of use for power purposes. 
In case of use for mining or milling. 
Failure to file statement - Relief. 
Amendment of pleadings - Exten-
sions of time. 
Report and recommendation by engi-
neer to court. 
Judgment - In absence of contest. 
In case of contest - Notice of hear-
ing. 
Pleadings - Expert assistance for 
court. 
Judgment after hearing. 
Appeals. 










General determination in court's dis-
cretion - State to be made a 
party. 
Redetermination - Bond of appli-
cant. 
Revolving fund - Money expended 
not assessable against water users 
- Transfer of unexpended money 
to adjudication fund - Payment of 
costs of determinations - Money 
expended from adjudication fund 
not assessable against water users 
- Surplus to remain in adjudica-
tion fund. 
Duty to follow court proceedings -
Additional notice. 
State engineer's duty to search 
records for and serve summons on 
claimants - Filing of affidavit -
Publication of summons - Bind-
ing on unknown claimants. 
Effective date of amendatory act -
Application to pending suits -
State engineer's certificate. 
Dispute involving rights of less than 
all parties to general suit - Peti-
tion - Notice - Hearing and de-
termination - Interlocutory de-
cree. 
73-4-1. By engineer on petition of users. 
Upon a verified petition to the state engineer, signed by five or more or a 
majority of water users upon any stream or water source, requesting the 
investigation of the relative rights of the various claimants to the waters of 
such stream or water source, it shall be the duty of the state engineer, if upon 
such investigation he finds the facts and conditions are such as to justify a 
determination of said rights, to file in the district court an action to determine 
the various rights. In any suit involving water rights the court may order an 
investigation and survey by the state engineer of all the water rights on the 
source or system involved. 
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